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By Water GEORGE SMITH 


KE VEN legislatures have held regu- 
_.r sessions during the past year,! 
anot':-r will meet in October,? and one 
legis! ture has held an extra session.’ 
Uniform acts were passed in Mary- 
land, Massachusetts, Louisiana, Missis- 
sippi and Rhode Island. 

As will appear from the report of the 
Executive the 
the (ommissioners show that in all or 
nearl\ all of the states in which sessions 
were held efforts were made by them to 
secure uniform legislation,and inonly one 
did they fail by reason of the Governor's 
veto. In New York the Uniform Stock 
Transfer Act was passed for a second 
time, and for a second time it was vetoed 
by the Governor for undisclosed reasons 


Committee, reports of 


without according a hearing to the Com- 
missioners. 

Committeesof the Conference, charged 
with the responsibility for pending busi- 
ness, have held meetings from time to 
time, some of which have been attended 
by the President as an ex officio member. 
An undiminished zeal and steady prog- 

* President’s address delivered at twenty-second 

annual meeting of Commissioners on Uniform 
State Laws, Milwaukee, August 21, 1912. 
_' Kentucky, Maryland, Massachusetts, Missis- 
sippi, New Jersey, New York, Rhode Island, S. 
Carolina, Virginia, Louisiana, Georgia. 

2 Vermont. 


® Michigan. 


ress in solving the problems before them 
distinguished all of these meetings. It 
is gratifying to know that in the com- 
paratively few states that have not yet 
passed any of the Uniform Acts, espe- 
cially Vermont, Indiana and Georgia, 
there is evidence of an aroused senti- 
ment that will doubtless bring about 
satisfactory results. 

In his report to the Governor of one 
of the states that has persistently ig- 
nored the work of the Conference, a 
Commissioner expresses his mortification 
because his state has made no appropria- 
tion for the general expenses of the Con- 
ference. While sympathizing strongly 
with his feeling, most of us will realize 
that some of the states that have availed 
themselves of the work of the Con- 
ference by adopting its measures are 
much less consistent than those which 
have not yet recognized their value. 
We have all been embarrassed because 
of the inadequate financial support we 
have received. Had it not been for 
the generous devotion of very many of 
the Commissioners who have paid their 
own travelling, hotel and other expenses, 
our work could hardly have made as 
much progress as it has. The recent 
appropriations by the states of Wisconsin 
and Minnesota have been most timely, 
and it seems reasonably certain that 
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our financial situation will steadily im- 
prove. 

Commenting upon the Treasurer’s re- 
port for the year 1911, an editor notes 
that 


Last year six states paid the expenses of a 
Commission which is drafting the laws of forty- 
seven states who have representation on the 
Commission. These states are New York, $500; 
Connecticut, $300; Pennsylvania, $300; Massa- 
chusetts, $100; Utah, $100; Rhode Island, $100. 
This, together with special contributions from 
the American, Illinois and New York Bar Asso- 
ciation represent an income of little over $2,000. 


As Mr. Terry justly says: — 


The time and energies which many of the 
Commissioners have been giving to this work are 
beyond price. There remains, however, this 
consideration: That there are many things which 
this Conference must have and which it must 
pay for. There are expenses connected with 
the administration of this body. Those ex- 
penses, if we are to maintain our independence 
and individuality, must come from the states 
which have appointed us as their representatives. 
From time to time suggestions have been made 
of ways and means for procuring action on the 
part of the respective states along these lines, 
time such action has been 


and from time to 


had. 


Mr. Terry then calls attention to the 
good work done by one of our Commis- 
sioners from Illinois,4 who 


Finding that the legislature of Illinois was not 
in a mood to make its contribution, in such 
form as to enable the Commission to avail itself 
of it, he went to his State Bar Association and 
stated the purposes of the Commission and the 
work it was doing, and it contributed to the 
fund for the general work of this Conference. 
If we are to maintain our independence and our 
disinterested action we must have a continuance 
of that kind of work and we must have ample 
funds.® 


It is gratifying to find that the legal 
journals and magazines are not oblivious 
of the importance of our purposes. Two 
of them have issued special numbers 


* Commissioner MacChesney. 
5 Central Law Journal, p. 10. 
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devoted to an exposition of the history 
and accomplishments of this Confer- 
ence. I think it may be apposite to 
quote from the comments of the edi- 


tors. One says: — 

The evils of diversity in state laws are « bvious, 
It is particularly to be desired that the c »mmer- 
cial laws of the country be uniform, to obviate 


confusion, and the hope that this end will be 
realized finds its encouragement in thos: 
ful tendencies which make for uniformity 
mercial usage, not only in this coun ry but 
Uniformity of com nercial 


power- 
f com- 


throughout the world. 
law is more than a theory, it is actual con: uest of 
the citadel of law by the forces of con mercial 
usage. All that legal conservatism whic!) resists 
the progress of this movement is foredocimed to 
defeat, and its triumph is so certain that i stands 
not so much in need of champions as of hench- 
men. The work which is in the hands of the 
Committee on Commercial Law of the Uniform 
State Laws Conference is thus one which does 
not call for an active propaganda, but rather 
for intelligent co-operation of existing active 
agencies in the labors which this body has under 
way.... 

In other fields than that of commercial law, 
the forces which make for uniformity are less 
powerful. In some subjects, indeed, unifor- 
mity may be unattainable because of [unda- 
mental differences between the institutions of 
various sections. The Conference wisely 
keeps within bounds in advocating only that 
uniformity which seems consistent with due recog- 
nition of local exigencies. Scarcely any subject 
more imperatively demands uniform legislation 
than that of divorce, not that differences in the 
way this subject is regarded in different states 
may be reconciled, but chiefly that confusing 
questions of jurisdiction may be resolved, and 
that the decrees of one state may be enforcible in 
another. This subject, like that of the taxation 
of property outside a state, and that of the 
probate of foreign wills, is of concern not to one 
state alone but to the entire community of 
states. ... 

In another group of subjects, falling possibly 
within the classification of social legislation, e.g., 
child labor and workmen’s compensation, the 
necessity for uniformity may be less clearly evi- 
dent, but the advantages of model uniform acts 
drawn with the best legal skill obtainable, such 


6 Green Bag, vol. 23, no. 12; Central Law Journal, 
vol. 74, no. 1. 
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as that afforded by the Conference, are suffi- 
ciently plain. . . Bs 


Another says: — 


It is true that, although commissioned by the 
governor or the legislature of their respective 
states, the Commissioners do not work under 
pressure of any kind, and, by disposition and 
training are not men who are impatient for quick 
results... - 

In drawing up a code of laws that is expected 
to abide the test of time and intense controversy, 
the important thing is not haste, but accuracy, 
careful phrasing and the exact use of words to 
avoid confusion and reduce the necessity for 
construction on the part of the courts to a 
minimum. The most noticeable characteristic 
of much modern legislation is the haste with 
which it is enacted, as if the most important 
thing about a proposed bill was to get it on the 
statute books as quickly as possible. . . . If all 
proposed Jaws of a general nature were first sub- 
mitted to the careful consideration of a body of 
experts like the Commissioners on Uniform 
State Laws, they would seldom fail of their pur- 
pose and would give rise to very few serious 
problems for courts to unravel... . 

The desire for uniformity . . . is stilla beacon 
light of hope to those interested in the work of the 
Commission. ... The variance in the deci- 
sions . . . which construe such acts as the 
Negotiable Instruments Law, is comparatively 
slight and not sufficient to occasion any discour- 
agement. Moreover, the courts are showing an 
increasing tendency to be governed by the weight 
of authority in other states in construing Uniform 
Laws and the Commission has the opportunity 
at intervals of correcting discrepancies or vari- 
ances by suggesting uniform amendments which 
serve the double purpose of perfecting the law 
itself and adapting it to some changed situation 
as well as of maintaining the desired uniformity.® 


It will be seen that appreciation of the 
purposes and accomplishments of this 
Conference is widening and, however 
slowly, results are being achieved that 
are well worthy of the efforts they cost. 


The Negotiable Instruments Law 
The report of the Committee on 
Commercial Law will deal with proposed 


"23 Green Bag, p. 654. 
*74 Central Law Journal, pp. 1, 2. 
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amendments to this the first and prob- 
ably the most important of what have 
been properly called the American Uni- 
form Commercial Acts. Without wait- 
ing for the action of the Committee, an 
act was passed in Massachusetts rela- 
tive to the liability of a bank for the 
payment of forged negotiable instru- 
ments. This act provides that unless 
within one year after the return of a 
negotiable instrument to a depositor he 
shall notify the bank in writing that it 
is forged, or was made or endorsed with- 
out authority, or that it has been mate- 
rially altered, the bank shall not be 
liable to the depositor on account of 
the payment of such instrument.® 

A number of decisions have been ren- 
dered by the various state courts mak- 
ing reference to sections of the Nego- 
tiable Instruments Law, as will appear 
by the citations given in the notes.” 


® Acts Mass. 1912, ch. 277. 

10 Nebraska (from Commissioner R. W. Brecken- 
ridge): Hartington Nat'l Bank v. Breslin, 88 Neb. 
47, interpreting sec. 14 (blanks when they may be 
filled); Aurora State Bank v. Hayes-Ames Elevator 
Co., 88 Neb. 187, interpreting sec. 30 (what consti- 
tutes negotiation?); Gruenther v. Bank of Monroe, 
90 Neb. 280, interpreting sec. 188 (effect where the 
holder of check procures it to be certified). 

Missouri (from Commissioner Seneca N. Taylor): 
Stephenson v. Joplin State Bank, 160 Mo. App. 47 
(where a note shows on its face that a party exe- 
cuted it as principal, he cannot contradict his written 
obligation by parol); Lehnhard v. Sidway, 160 Mo. 
App. 83 (question of acceptance by separate writ- 
ing). 

Washington (from Commissioners W. B. Tanner 
and Charles E. Shepard) : Barker v. Sartori, 66 Wash. 
260 (the sum payable is a sum certain within the 
meaning of the act, although it is to be paid by 
stated installments); First Nat'l Bank v. Sullivan, 
66 Wash. 375 (defining an unqualified promise to 
pay though coupled with an indication of a particu- 
lar fund); Am. Saving Bank & T. Co. v. Hilgesen, 
64 Wash. 54 (usury is not available as a defense to 
the maker of a note to an innocent holder for 
value before maturity); Citizens Savings Bank v. 
Houtchins, 64 Wash. 275 (whether party plaintiff 
was a bona fide holder for value before maturity, the 
title of the original payees having been defective); 
Ekre v. Cain, 66 Wash. 659 (an oral guarantee of a 
note turned over in payment of the guarantor’s 
indebtedness is sufficient guarantee for subsequent 
written guarantee of its payment); State v. Garland, 
65 Wash. 666 (a certificate of deposit endorsed and 
delivered to defendant answers all the requirements 
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An interesting quotation is furnished 
from a Massachusetts case on the 
proper method of interpreting the act: — 


It is a matter of common knowledge that the 
Negotiable Instruments Act was drafted for the 
purpose of codifying the law upon the subject 
of negotiable instruments and making it uni- 
form throughout the country through the adop- 
tion by the legislatures of the several states and 
by the Congress of the United States. The design 
was to obliterate state lines as to the law govern- 
ing instrumentalities so vital to the conduct of 
interstate commerce as promissory notes and 
bills of exchange, to remove the confusion or 
uncertainty which might arise from conflict of 
statutes or judicial decisions amongst the sev- 
eral states, and to make plain, certain and gen- 
eral the controlling rules of law. Diversity was 
to be moulded in uniformity. This act in sub- 
stance has been adopted by many states. While 
it does not cover the whole field of negotiable 
instrument law, it is decisive as to all matters 
comprehended within its terms. It ought to be 
interpreted in such a way as to give effect to the 
beneficent design of the legislature in passing 


of a check and became in law and was in fact a 
check). 

Idaho (from Commissioner James E. Babb): 
Sheffield v. Cleland, 115 Pac. Rep. 21 (sec. 7, a reason- 
able time within which to present a promissory 
note endorsed after maturity); Smith v. Field, 114 
Pac. Rep. 668 (sec. 12, effect of certification of 
check is to fix the liability of the bank from the 
time of certification, irrespective of the date which 
the check bore); Shellenberger v. Nourse, 118 Pac. 
Rep. 508 (sec. 52 where a note was shown to have 
been obtained by fraud, the burden of proof shifted 
to the holder to show bona fides); Frost v. Harbert, 
118 Pac. Rep. 1095 (a contract of guarantee that a 
note is good is a separate obligation of the guar- 
antor and becomes absolute on the default of the 
maker of the note). 

Florida (from Commissioner Simonton): Taylor 
v. American Nat'l Bank, 57 So. Rep. 678 (a note 
is negotiable, though bearing interest and accom- 
panied by a mortgage on real estate, which contains 
provision that upon default of payment of any 
installment of interest the whole amount of the 
note shall then be due). 

Virginia (from Commissioner Massie): City 
Nat'l Bank v. Hundley, 112 Va. 57 (touching sec. 
56 on notice of defect); Reid’s Adm’r v. Windsor, 
17 Va. L. R. (touching sec. 24 on presumption of 
consideration). 

New York (from Commissioner Terry): Paven- 
stedt v. New York Life Ins. Co., 203 N. Y. 91; 
Nat'l Park Bank v. Koehler, 204 N. Y. 174; Martz 
v. State Nat'l Bank, 131 N. Y. Supp. 1045; Muller 
v. Kling, 149 App. Div. 176 (the N. I. L. is declara- 
tory of the common law rules as they existed be- 
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an act for the promotion of harmony upon an 
important branch of the law. Simplicity and 
clearness are ends especially to be sought. The 
language of the act is to be construed with refer. 
ence to the object to be attained. Its words are 
to be given their natural and common meaning 
and the prevailing principles of statutory inter. 
pretation are to be employed. Care should be 
taken to adhere as closely as possible to the 
obvious meaning of the act, without resort to 
that which had heretofore been the law of this 
commonwealth, unless necessary to dissolve 
obscurity or doubt, especially in instances where 
there was a difference in the law in the different 
states. Approaching the act from this point of 
view, it is apparent that no relation of principal 
and surety is established or contemplated by any 
of its sections. 

This appears to be the view taken wothout 
exception by the courts of other jurisdictions 
which have considered the point. In the inter. 
pretation of a statute widely adopted by the 
states to the end of securing uniformity ina 
department of commercial law, we should be 
inclined to give weight to harmonious decisions 
of courts of other states, even if we were les 


fore its enactment); St. Lawrence Co. Bank v. Wat 
kins, 135 N. Y. Supp., 461 (as regards presumption 
of consideration for every negotiable instrument); 
Riddle vy. Bank of Montreal, 130 N. Y. Supp. li 
(a bill of exchange payable on demand and drawn 
upon a bank is a check); Springs v. Hanover Nat 
Bank, 130 N. Y. Supp. 87 (case of genuine draft 
with forged bill of lading attached); National Bank 
v. Kennedy, 45 App. Div. 669 (oral request over 
telephone not a presentment); Dumbrow v. Gelb, 
130 N. Y. Supp. 182 (addition of words ‘‘with inter- 
est’’ not permitted in filling up blank); Pavensted 
v. N. Y. Life Ins. Co., supra (discusses doctrine of 
re-exchange as being damages); Martz v. Sto 
Nat'l Bank, supra (question of endorsement by 
joint payees and transfer of instrument where one 
payee dies); Nat'l Park Bank v. Koehler, supr 
(test as to discharge of an endorser by granting 
of an indulgence to the party primarily liable); 
Shattuck v. Guardian Trust Co., 204 N. Y. 200 (dis 
cusses sec. 326, providing that no bank shall b 
liable on a forged check unless notified of the 
forgery within one year after return to depositor); 
Stein v. Empire Trust Co., 133 N. Y. Supp. 5ll 
(right of bank to cancel credit of check on discover 
ing payee’s name was forged); Hodgens v. Jennings 
133 N. Y. Supp. 584 (as to joint and several lis 
bility); Muller v. Kling, supra (discusses facts 
necessary to make a draft an equitable assigt 
ment of funds against which draft is drawn); Boa 
v. Hoffman, 135 N. Y. Supp. 28 (waiver of notic 
of dishonor is not waiver of presentment for pay 
ment); Lyons v. Union Exchange Nat'l Bank, 13 
N. Y. Supp. 121 (question of certification of check); 
Columbia Distilling Co. v. Rech, 1385 N. Y. Supp 
206 (question of material alteration). 
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clear than we are in this instance as to the 
soundness of our conclusion." 


A case in Louisiana” to which passing 
reference was made in the President’s 
address of 1911, may be noted in con- 
nection with this decision. The Supreme 
Court of that state, apparently over- 
looking section 63 of the Negotiable 
Instruments Law as adopted in Louisi- 
ana, holds that a person not originally 
a party to a note, who puts his name 
thereon, is presumed to do so as surety. 
This and another case, without men- 
tioning previous authorities, follow the 
former jurisprudence in Louisiana.“ The 
point is in litigation and may come be- 
fore the court for consideration again. 
It is an interesting fact, which was 


| forcibly commented upon by my prede- 


cessor, that a number of decisions have 
been rendered since the adoption of the 
act by the courts of various states seem- 
ingly overlooking its existence. Such 
omissions will become rarer as the 
writers on the subjects of the acts make 
them better known. 


The Warehouse Receipts Act 


I have been furnished with a number 
of cases bearing upon this act, which are 
given in a footnote."# 


The Sales Act 


The New Jersey Court of Errors in a 
case construing section 67% of the 
Sales Act, observes that 


«(From Commissioner E. A. Krauthoff): Union 
rust Co. v. McGinty, 98 Northeast. Rep. 680. 

4 (From Commissioner W. O. Hart); Hackley v. 
Magee, 55 So. Rep. 656 (128 La. Ann. Rep.). 

4" Parker v. Guillott, 118 La. 223. 

“Claflin v. Feibleman, 44 La. Ann. 518. See 
Pugh v. Sample, 123 La. 791. 

“ (From Commissioner Terry): Ballston Refriger- 
ing Co. v. Eastern Refrigerating Co., 142 App. Div. 
35; Herrman v. New England Navigation Co., 
43 App. Div. 551; Belzer v. Daub Storage Ware- 
ouse Co., 130 N. Y. Supp. 153; Rapp v. Washing- 
bn Storage Co., 134 N. Y. Supp. 855. 

. Pope v. Ferguson, 33 Atl. Rep. 353 (from Com- 
hissioner Hardin). 

Where there is an available market for the 
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The primary purpose of the codification as ex- 
pressed in its title was to make uniform the law 
concerning the sale of goods. Any construction 
of the statute, therefore, which would throw it 
out of harmony with rules of law generally pre- 
vailing, relating to that subject, would be in 
direct violation of its expressed object. It is 
consequently necessary to ascertain whether 
there is any generally accepted rule existing in 
other jurisdictions prescribing the measure of 
damages in actions by the vendee, for failure 
to deliver the goods, where he has made a con- 
tract for the resale thereof. 





This is a significant utterance. It is 
really the keynote to the proper con- 
struction of all of the commercial acts, 
excepting in the very few instances 
where new definitions have changed the 
accepted law. 


The Bill of Lading Act 


Hearings were held before the Com- 
mittee on Interstate Commerce of the 
United States Senate at intervals during 
the past winter on the relative merits of 
two proposed acts of Congress, one 
known as the Stevens—Clapp Bill and the 
other as the Pomerene Bill. The Stevens- 
Clapp Bill, which was urged for passage 
by various commercial bodies, deals 
with the definition of bills of lading and 
contains certain matters deemed most 
vital in the uniform act, but does not 
attempt to cover the whole subject. 
It has the prestige of having been 
passed by the House at a previous ses- 
sion. It seeks to deal only with cer- 
tain specific evils. In substance, first, 
it aims to make carriers liable on inter- 
state bills even if they have not re- 
ceived the goods. Second, to make car- 
riers liable on order bills which they 
leave outstanding after delivering all or 


goods in question, the measure of damages, in the 
absence of special circumstances showing proximate 
damages of a greater amount, is the difference be- 
tween the contract price and the market or cur- 
rent price of the goods at the time or times they 
ought to have been delivered, or, if no time be fixed, 
then at the time of the refusal to deliver. 
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part of the goods. The vital question 
is the proposition of the bill to make 
the carrier liable even if he does not 
receive the goods for bills of lading 
which have been issued by an agent of 
the railroad authorized to issue such 
bills.” 

In this connection the sentiment 
among shippers has been expressed as 
follows: — 


The practice by agents of railroads of issuing 
bills of lading for cotton not in hand and as acts 
of accommodation to favored shippers, con- 
joined with the denial by said railroads of 
responsibility for the acts of their agents, has 
been largely instrumental in producing condi- 
tions from which great frauds have grown, with 
resultant loss to individuals and reproach to the 
American cotton trade. . . . The logical remedy 
for the abuses in the through cotton billing system 
lies . . . incompelling the carriers to assume the 
responsibility which under every consideration of 
justice, equity and fair dealing they should bear.” 


A modification of the Stevens—Clapp 
Bill was reported by the Senate Com- 
mittee. It was strenuously opposed as 
being inadequate and containing de- 
fects and ambiguities.” 

Many of the advocates of the Stevens— 
Clapp Bill supported it because they 
thought it had a better chance of pass- 
age by reason of its brevity and also 
because doubts were cast upon the con- 
stitutionality of certain criminal provi- 
sions of the Pomerene Bill, and those 
sections (28-43) relating to dealings in 
bills of lading between third parties. 


7 Argument of Prof. Samuel Williston, Hearings 
before Senate Committee, p. 17. 


18 Edmund J. Glenny, President N. O. Cotton 
Exchange to Senator Clapp. 


1 Counsel for shippers in their brief, after point- 
ing out its various defects, say that ‘“The Pomerene 
Senate Substitute Bill No. 6810 has now been 
enacted in nine states and has worked admirably 
as clearly defining the terms therein used, and has 
been conducive to the merchants clearly understand- 
ing their rights and therefore preventing litigation. 
The shippers are unalterably opposed to the Bill 
as reported and in favor of the Pomerene Substi- 
tute Senate Bill No. 6810." (Brief of Francis B, 
James, Esq., of counsel for shippers.) 


The Green Bag 


Competent opinion supports them, hoy. 
ever. 

Although nine states have passed the 
Bill of Lading Act, it is obvious that fo, 
interstate commerce, which means the 
great bulk of the commerce of th 
country, a law is needed to cover the 
whole subject of interstate and foreign 
bills. Such a law is the uniform ac 
drawn by this Conference, which was 
introduced by Senator Pomerene of 
Ohio, and is known in Congress by his 
name. At the present writing neither 
of the bills has been passed, but it js 
hoped the uniform act will be accepted, 
inasmuch as it presents a complete code 
on the subject and is already the lay 
of many of the states. It imposes al 
the liability on the carriers sought to be 
imposed by the other bill. 

A pertinent decision was rendered in 
Kansas during 1911 interpreting the 
Missouri act and declaring that nego 
tiability of bills of lading gave them ful 
negotiability. This is a contrary view 
to that expressed by the Supreme Cour 
of the United States. The opinion 
makes reference to the uniform act. 


The Uniform Desertion Act 


This act was amended in Massachy 
setts * making provision for the pay 
ment of a probation officer. 


20“‘This national and international instrumetl 
of credit; this national instrument of national a 
international trade and commerce is more than! 
mere document of title. It is more than a met 
symbolical representative of the goods. It is itsel 
an instrument, with rights attaching to the instt 
ment itself and embodied in its terms. Once Cat 
gress assumes to regulate that instrument of co 
merce, to fully protect it and the rights of pers 
dealing with such Federal instrument of interstat 
commerce, it would have a right to carry such reg 
lation to its logical conclusion.’’ Argument @ 
Francis B. James (Hearings before Senate, Feb. Ii 
1912). See also opinion of Henry W. Taft, Em 
on constitutionality of Clapp-Stevens Bill (Hearing 
etc., pp. 20 and 22). 

21 Sealy v. Missouri &c. Ry. Co., 114 Pac. 
1077. 

22 Shaw v. Railroad Co., 101 U. S. 562. 


38 Acts of 1912, ch. 264. 
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The Uniform Divorce Act 


Beyond an occasional outcropping of 
the proposition to amend the federal 
Constitution so as to take away the 
states’ jurisdiction, there seems to have 
been no change of public sentiment on 
this subject. Commissioners are rec- 
mended to have the act introduced in 
their respective states where legisla- 
tive sessions are to be held during the 
coming year, and where objection to 
other portions of the act cannot be 
overcome, it is believed that insistence on 
the jurisdictional provisions will secure 
support at least for them. Matters of 
procedure as well as causes may remain 
as they now are without affecting the 
status of citizens of other states, the 
evil of their faults being confined to 
residents; but the lack of uniformity as 
regards jurisdictional laws is so far- 
reaching that no effort should be re- 
laxed to obtain uniformity in them. 


PROPOSED NEW ACTS 
Cold Storage 


The National League of Commission 
Merchants have approved the findings 
of the Massachusetts State Commission 
appointed to investigate the cold storage 
conditions in that state as “reasonable 
in construction, sensible in conclusion 
and free of drastic provisions.” The 
bill proposed by this Commission has 
been recommended as a suitable basis 
for enactment in the various states, to 
the end that cold storage laws may 
become uniform. The bill provides for 
the supervision of all public cold storage 
warehouse and refrigerating plants by 
the State Board of Health, and compels 
the operators of such warehouses to 
maintain complete records as to the 
dates of receipts and withdrawal of 
produce lodged therein.” 


* From Commissioner W. O. Hart. 
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I recommend that the Committee on 
Purity of Articles of Commerce be in- 
structed to take this matter into con- 
sideration, bearing in mind Congres- 
sional legislation on the subject, and to 
report whether it is desirable for this 
Conference to consider the subject of 
a uniform cold storage law, with au- 
thority to submit the draft of an act. 


Vital Statistics 


My attention has been called again 
to the resolution of Congress approved 
February 11, 1905,” expressing approval 
of the movement of the American Pub- 
lic Health Association and the United 
States Census Office in an effort to ex- 
tend the benefits of registration and to 
promote its efficiency by indicating the 
essential requirements of legislative en- 
actments designed to secure the proper 
registration of all deaths and births and 
the collection of accurate vital statistics 
in non-registration states, with the sug- 
gestion that such legislation be adopted. 
A model act, patterned in the main 
after the Pennsylvania law, has been 
drafted and is in actual operation in 
that state and in Ohio, Missouri and 
Kentucky. 

It would seem well for the Committee 
on Vital Statistics to examine this law 
and, if approved by the Commission 
it may be added to those recommended 
by this Conference. 


Boiler Inspection 

At a meeting held ir. New Orleans 
during the month of March, the Ameri- 
can Boiler Makers’ Association ap- 
pointed a special committee on the sub- 
ject of a Uniform Boiler Inspection 
Law. It was stated that at present 
there are but five states having laws 
governing boiler specifications and in- 
spections, Massachusetts leading. 


35 The American Medical Ass’n Bulletin, Chicago, 
M ay 15, 1912. 
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I recommend that the Executive Com- 
mittee consider whether or not it would 
be within the purview of the Conference 
and expedient to examine the subject 
with a view to the preparation of a 
uniform law by the proper committee. 


Computation of Time 

Suggestion has also been made to have 
drafted a uniform law as to computa- 
tion of time. There is no uniform rule 
at present among the various states. 
It has been suggested that 

In computing the time for giving notice or 
doing any act, the day of serving the notice, if 
served personally, or the day that it is first pub- 
lished, if published in a newspaper, shall be 
counted. For example, a three days’ notice 
served on May first will be good for any purpose 
at any time on May fourth after the usual morn- 
ing business hour. However, when the last day 
of such time falls on Sunday or a legal holiday, 
such Sunday or legal holiday shall not be con- 
sidered; but the following day shall be consid- 
ered instead of such Sunday or legal holiday.” 

This also is a subject that I recommend 
for the consideration of the Executive 
Committee. 


Expert Draftsmen 


Where acts of major importance and 
of considerable length have been pre- 
pared by the Conference, in a majority 
of cases the work has been entrusted 
by the committees in the first instance 
to an expert draftsman. I recommend 
to all committees hereafter the advisa- 
bility of following this precedent. It 
has an undoubted tendency to hasten 
the completion of the work and presents 
other advantages that are of equal or 
greater moment. Of course, the expense 
must be provided for by the Conference. 


Social and Political Conditions 
In one of a series of articles by Roscoe 


26 See 38 Cyc. 317; Ward v. Walters, 63 Wis., 
39, 43; Pittelkow v. Milwaukee, 94 Wis. 651; 
Minard v. Burtis, 83 Wis. 267. In re Babcock's 
Will, 133 N. Y. S. 655. 


Pound,” he deals with the varioys 
schools of thought on the nature of 
law and of the point of view from which 
the science of law should be approached, 
He divides these groups into the Philo. 
sophical, the Historical, and the Analyt. 
cal. He says that in the United State 


the basis of all deduction is the classical com. 
mon law, the English decisions and authorities 
of the seventeenth, eighteenth and first half of 
the nineteenth cehturies. . . . Thus the leading 
conceptions of our traditional case law come to be 
regarded as fundamental conceptions of legal 
science, and not merely the jurist, but the legis. 
lator, the sociologist, the criminologist, the labor 
leader, and even as in the case of our corpora- 
tion law, the business man must reckon with 
them. In consequence, when the Commis 
sioners on Uniform State Laws, in drafting a 
uniform commercial law, propose changes of 
existing rules incidentally. we are told they ar 
“codifying in the air and will probably do mor 
harm than good to commerce and mercantile 
law.” 


He shows that 


The tendency of practising lawyers to regarl 
the doctrines of the system in which they hav 
been trained as parts of the legal order of natur 
“is reinforced by our legal training and educ- 
tion.” 


He quotes: — 


The critical examination of the past is neces 
sary in order to discover the grounds upon which 
we rest, but the consideration of the futures 
none the less necessary in order to determin 
whither we are going. All law is truly of th 
present; the past is no more, except in so fa 
as its forces operate in the present; and th 
future is not yet, except in so far as it is already 
a condition in the present; the present is, ther 
fore, a union of the past and the future. I 
alone is real. There is something that is oftes 
not sufficiently recognized by the Historical 
School.% 


The principles upon which this Cor 
ference has proceeded, I think it fat 
to say, have been based upon the do 
trine so well stated by the observa 


27 The Scope and Purpose of Sociological Jur 
prudence, 24 & 25 Harvard Law Review, nos. 8, 2&4 
38 Bluntschli’s Critique of Savigny. 
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critic, the quotation from whose works 
I have borrowed from Professor Pound. 
We have endeavored to put into statu- 
tory form the well settled conclusions 
of the best and weightiest authorities 
on those subjects that have been selected 
for reduction to statutory form. But 
under pressure of the sentiment of the 
business community we have made 
some advances in conservative and care- 
ful fashion on the rules of existing law 
in recognition of that common sense of 
justice, which we may hope becomes 
clearer as the years go on. 

Modern social and political conditions 
have in recent years caused a general 
re-examination of the basic concepts of 
all of our institutions. It could not be 
expected that municipal law would be 
overlooked in the general] criticism to 
which all institutions have been com- 
pelled to submit. In the midst of an 
unparalleled industrial prosperity more 
widely diffused than has ever been 
known, so far as recorded history can 
tell us, our American communities have 
been almost suddenly brought face to 
face with a spirit of unrest that insists 
upon demonstration that our frame of 
government and our system of common 
and statutory law and legal procedure 
are the best for our day and generation. 
Lawyers and professors of the inexact 
science of the law must justify existing 
systems or the insistent sense of justice, 
too often blinded by passion and diverted 
into selfish channels by demagogues, 
conscious and unconscious, will shatter 
them without reverence for tradition 
or fear of future consequence. Naturally 
the philosophical Jawyer, who is wont 
frequently to withdraw himself from the 
incessant demands of immediate duty 
to his client, to reflect upon the aim 
and purport of human laws, must take 
a cautious and conservative view of any 
proposal of change or reform; but it 
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does not bespeak unselfishness if he 
resists such change because it may lay 
upon him the burden of learning a new 
system, when an old one has become a 
second nature to him; and it does not 
bespeak intelligence if he thinks that 
any system that has shown itself inade- 
quate to meet the ends of enlightened 
justice can be preserved in the face of 
a thoroughly convinced public opinion 
against it. 

The end of all human law is to ap- 
proach as nearly as may be possible by 
reason, aided by Revelation, to those 
immutable principles of justice which are 
of the essence of the Creator’s will. To 
use the well worn words of Blackstone: 


These are the immutable laws of good and 
evil, to which the Creator Himself, in all His 
dispensations conforms; and which He has 
enabled human reason to discover, so far as 
they are necessary for the conduct of human 
actions. Such, among others, are these prin- 
ciples: that we should live honestly [honor- 
ably], should hurt nobody, and should render to 
every one his due; to which three general prin- 
ciples Justinian has reduced the whole doctrine 
of law.” 


Never, perhaps, in the history of 
mankind has there been such an oppor- 
tunity to construct a perfect political 
constitution, so far as human endeavor 
could avail, as was afforded the gifted 
and patriotic men who formed the con- 
vention that met in Philadelphia in 
1787; and never, we may believe, was 
such statesmanship crowned with more 
brilliant success. Imperfect as the fed- 
eral Constitution necessarily was, when 
compared with an ideal, excepting as it 
left open the question of slavery, it pro- 
vided a system under which the Ameri- 
can people have flourished beyond all 
precedent. Interpreted in a broad and 
tolerant spirit by the great court for 
which it made provision, it has proved 


291 Bl. Com. 39. 
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itself so elastic as to require but few 
amendments, and stands today as prob- 
ably the oldest written instrument of 
government in effective operation. All 
about us we have seen the fall of ancient 
systems, until the spirit of unrest has 
invaded the remote Orient, and even 
there the experiment of democracy is 
under trial, but as yet our constitution 
has survived. 

It is a commonplace that conditions 
of life have been revolutionized since the 
adoption of the federal Constitution. 
The slight bonds that held the states 
together while the slavery question re- 
mained unsettled have been indisso- 
lubly welded by the Civil War, by steam 
and electricity. No one, however fanci- 
ful may be his political dreams, now sug- 
gests that any part of the Republic 
could flourish dissevered from the Union; 
but the restless discontent with existing 
conditions does not hesitate to attack 
the constitutional system of representa- 
tive government, offering in its stead 
some vague suggestions of a pure 
democracy or a socialized state. The 
old time devotion to our dual govern- 
ment, Nation and State, has given place 
in many quarters to a spirit of skepticism 
that may be the forerunner of disaster. 
Men forget that government is a reflex 
image of their own ideals, and no govern- 
mental device can of itself make the 
morality of a people higher than that 
of the individuals who compose it. For 
reasons far removed from our political 
constitutions, which may be traced to 
the loss of religious faith, to the enerva- 
tion of luxury and to the whole train of 
temptations that follow in the wake of 
material prosperity, the average moral- 
ity of our people may have fallen below 
the standard of other days, but not 
yet so low, we may thank God, that the 
popular conscience is not quickened by 
the revelation of dishonesty, whether 
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in personal or corporate affairs. Indeed, 
it is from an aroused indignation that is 
blindly striking at this dishonesty, where. 
ever it may have been found or sus. 
pected, that our institutions are endan- 
gered. 

The extraordinary attempts to under- 
mine the popular confidence in the judi- 
ciary of the state and nation, we may 
well hope and believe will fail before 
the sober reflection of the great masses of 
the people, but that self-seeking men 
should have found it possible to obtain 
consideration for their revolutionary 
vagaries is proof enough that even the 
belief in courts as the best machinery 
for the administration of justice be 
tween men is not so widespread but 
that it needs to be strengthened. 

As a matter of fact [says the editor of a lead- 
ing law journal ™] we are living in a transitional 
period of our country’s history, when the people, 
repudiating the idea of government by represen- 
tation, are demanding the right to directly inter. 
fere in all the processes of government. 

And he continues: — 

To our mind, it would be wiser on the part of 
our various bar associations to recognize this 
tendency as being deep-rooted and permanent, 
and seek to direct it in right channels than to 
ignore it as the work of demagogues, from the 
effects of which the people will soon recover. 

While not accepting the pessimistic 
conclusion, but devoutly hoping that 
the movement away from representative 
government and towards a pure democ- 
racy is not “deep-rooted and perma- 
nent,” but is partly because of a justifi- 
able indignation against wrong-doing 
that has not arisen entirely from defects 
in our system, but from the neglect and 
ultra-partisanship of the people them- 
selves, and recognizing the obvious fact 
that it has been fanned by the unscrupu- 
lous for their own selfish purposes, it 
behooves lawyers to justify the existing 
system as essentially the best, to meet 


3° 75 Central Law Journal, p. 25. 
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The Progress of Uniform Legislation 


with candor the objections brought 
against it, and to give their hearty aid 
in bringing about amendment when 
changed social conditions make amend- 
ment imperative. The patriotic wis- 
dom of the people’s representatives has 
enabled us to survive the trials of the 
past, and we may well believe that they 
will correct existing evils without sur- 
rendering any one of the principles upon 
which our democratic republic is founded. 

These observations upon political and 
social conditions may not be out of 
place to a body composed of commis- 
sioners from all of the states and posses- 
sions of the Union met to perfect uniform 
legislation, which will have no greater 
sanction than as it appeals to the sense 
of justice and expediency of those sepa- 
rate political entities. 

Not the least, nay probably the great- 
est, of the acknowledged abuses of power 
have had their root in the differing laws, 
especially the corporation laws, of the 
states, and the obvious remedy in the 
minds of superficial thinkers is to acceler- 
ate the centralizing tendency and to 
minimize still further the dwindling 
importance of the states themselves. The 
business world is wearied with the 
harassing taxation of different jurisdic- 
tions upon the same subjects; the con- 
flict of jurisdiction has become accen- 
tuated in many directions; and unless 
the people can be convinced that the 
breaking down of our theory of state 
and federal legislation will in the end 
prove disastrous to well ordered liberty, 
the end of state jurisdiction on many 
matters of social and business impor- 
tance will not be long delayed. 

In surrendering the dignity of Presi- 
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dent of the Conference of Commissioners 
on Uniform State Laws, and taking 
place for a further time among the 
ranks, I feel no discouragement either 
because of the work done or the pros- 
pects for the future. To my mind, it is 
remarkable that so much has been ac- 
complished with so little means to work 
with. The spirit of devotion to the 
best interests of the community, of 
sacrifice of personal ease and well earned 
leisure during the vacation months of 
the year by busy lawyers and judges, 
ought to be, and no doubt is, to the 
members of our profession and to at 
least some observant members of the 
legislatures, a spectacle of high patriot- 
ism. For myself, I shall always retain 
it among the privileges of my life that 
your confidence has found expression in 
thinking me in some sort worthy to 
preside at your conferences. A long, 
nay unending, vista of beneficent work 
stretches before us and our successors. 
In the language of an admired American 
poet and philosopher,*! as we look about 
on existing tendencies and deplore their 
possible consequences,— 


Let us be of good cheer . . . remembering that 
the misfortunes hardest to bear are those which 
never come. The world has outlived much, 
and will outlive a great deal more, and men have 
continued to be happy in it. It has shown the 
strength of its constitution in nothing more 
than in surviving the quack medicines it has 
tried. In the scales of the destinies brawn will 
never weigh so much as brain. Our healing is 
not in the storm or in the whirlwind, it is not in 
monarchies, or aristocracies, or democracies, but 
will be revealed by the still, small voice that 
speaks to the conscience and the heart, prompt- 
ing us to a wider and wiser humanity. 


31 James Russell Lowell, ‘‘Democracy.” 








A Hypothetical Question 


By a ContrisutorR WuHo Prerers ANONYMITY 


OCTOR, assume that this defendant here 
Had lived like any other normal boy 
For twenty years and nothing queer 
Had shown itself. He found his greatest joy 
In baseball, hunting, fishing and the like, 
Until one moonlight night he rowed a girl 
Across the lake. Her father’s name is Mike. 
Her hair is red and innocent of curl. 
Her nose is freckled like a turkey’s egg 
And pug to boot. Her figure we dismiss 
With one remark — ’twas like a young beer keg. 
And then he took to writing verse like this. 
Now in the light of modern theory, 
Could moonshine have brought on such lunacy? 














Meetings of the American Bar Association and 
Affiliated Bodies , 





HE thirty-fifth annual meeting of 

the American Bar Association was 

held at Milwaukee, Wis., Aug. 27-29. 
Governor Francis E. McGovern of Wis- 
consin made the address of welcome, in 
which he spoke of the popular dissatis- 
faction with the tendency of courts of 


federal and state statute law. He said 
that this is an era of political change. 
“If I may venture,” he continued, “to 
interpret this wonderful awakening I 
should say it was inspired by the pro- 
found conviction that what the framers 
of our institutions, state and national, 
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law to subordinate the merits of a case sought, the rule of the people, has not : 
to technicalities of procedure, and with been achieved; and its aim and high ‘ 
what he termed judicial usurpation of purposes are not to destroy these insti- 0 
legislative power, particularly in ques- tutions, but so to recreate and recon- a 
tions of the constitutionality of sorid stitute them as to restore to the hands 
legislation. He also maintained that of the people what seems in a measure : 
the recall of decisions was not revolu- to have been lost the actual control of , 
tionary. government and its agencies.” p 
Mr. Gregory declared that the most ir 
MR. GREGORY’S ADDRESS significant action of the last session of t 
Stephen S. Gregory of Chicago, presi- Congress was perhaps the adoption . 
dent of the Association, discussed of a joint resolution proposing to the a 


the most important developments of 


states an amendment to the Constitu- 


ti 
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tion providing for the popular elec- 
tion of members of the Senate. He re- 
ferred to the Lorimer case as strengthen- 
ing the popular sentiment in favor of 
this step. 

Speaking of the failure of the peace 
treaties between the United States, 
Great Britain and France, he said: ‘‘For 
my part, I feel sincere regret that these 
treaties were not ratified by the Senate 
and I think the members of this associa- 
tion, as well as the people at large, are 
deeply indebted to the President for his 
sincere and earnest efforts thus to pro- 
mote the great cause of international 
peace. 

Referring to the action of certain 
States in extending the suffrage to 
women, Mr. Gregory said: “It certainly 
seems as if women were entitled to self- 
government as well as men.” 


“THE NEW NATIONALISM” 


Frank B. Kellogg of Minnesota, in his 
annual address, said, in part: — 


There is a world movement to liberal dem- 
ocracy. The individual is rising in the scale 
of importance. More and more he is participa- 
ting in public affairs. This new idea, this new 
conception of government, is bursting the bonds 
of traditional forms and is sweeping away many 
of our cherished ideals. Its cause we know not. 
Its ultimate goal we but dimly see. These move- 
ments are not the work of demagogues, nor flotsam 
and jetsam upon the tides of human history. 
They are deep-seated. They spring from the 
great mass of the people. They are movements 
of the public conscience, and never have been 
and never will be checked or stopped. 

[Mr. Kellogg, whose subject was ‘The New 
Nationalism,” discussed among the great move- 
ments affecting the government and the laws 
of the country, the popular demand for direct 
participation in the affairs of government, the 
initiative, the referendum and the recall. Of 
the new nationalism Mr. Kellogg said] — This 
movement toward a higher education and more 
liberal democracy has undoubtedly been largely 
caused by a general public demand for legisla- 
tion and control in our industrial life. 


We cannot give free rein to human desires, 
and passions or to the powers of wealth, with- 
out endangering the moral and physical condi- 
tion of the great majority of the people. Such 
legislation is therefore bound to come. Shall 
we nationalize it? Shall we make it uniform? 
Shall it be the movement of the whole people? 
Shall we guide it into wise channels? Or shall 
we blindly oppose it, throw obstacles in the 
way, let it be sectional, and ineffectual? 

It is my opinion that the time is coming when 
the regulation of the transportation lines will 
of necessity be exclusively in the hands of the 
federal government. Congress can, through a 
system of license and incorporation, limit the 
size, capital and manner of doing business of 
corporations engaged in interstate commerce. 
I believe Congress has power either by federal 
charter or federal license to incorporate and 
control industrial combinations. I believe the 
hope of uniform action among the states is an 
idle dream. It is perfectly hopeless to expect that 
the forty-eight states, with varying interests, 
conditions of industry and people, will ever 
agree to a uniform system of corporation laws 
which shall properly limit and control corpora- 
tions engaged in interstate commerce. 


FEDERAL INCORPORATION 


Congress should pass a permissive incorpora- 
tion act. It should not be compulsory, because 
it would be difficult for many corporations now 
organized under the state laws to change their 
organization; but with such a statute many 
corporations would avail themselves of the 
privilege and would thereby bring themselves 
completely within the regulative power of Con- 
gress or of a commission created under authority 
of federal law. 

There should, however, be a compulsory 
license, which should be the alternative of fed- 
eral incorporation, and large corporations en- 
gaged in interstate commerce, other than rail- 
ways and purely transportation companies, 
should be required to take out a license containing 
substantially the same restrictions and provi- 
sions contained in a federal incorporation act. 

I would make this applicable only to corpora- 
tions whose size gives them the power so to 
injure and suppress individual enterprise. 

Congress should, therefore, in my opinion, 
provide for such a system of federal license in- 
volving control by a corporation commission. 
Such license should be issued upon condition 
that the corporation make report and submit 
its affairs to examination, thereby insuring that 
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healthy publicity necessary to large corpora- 
tions. 

I would provide also that any corporation 
engaged in interstate commerce, after it has 
acquired a certain percentage of the country 
(which easily be determined by a corporation 
commission), should not thereafter further con- 
solidate with its competitors without first hav- 
ing the consent of the corporation commission. 

The government should not undertake to 
regulate prices of products. For the govern- 
ment to do this would be to introduce in to the 
competitive conditions of a great country all 
the agitations and selfishness of political parties. 


Mr. Kellogg discussed the intitiative and 
referendum, which he favors under cer- 
tain conditions, and the recall, to which, 
when applied to judges, he is opposed, 


THE IDEAL OF SELF-LIMITED 
DEMOCRACY 


The address of United States Senator 
George Sutherland of Utah showed less 
sympathy with recent popular tendencies 
than had the remarks of previous 
speakers. 


Senator Sutherland referred ironically to the 
new political progaganda whose teaching sug- 
gests that the written Constitution is binding 
only upon the minority and that its meaning 
may be ascertained more accurately by inspect- 
ing the casual contents of the ballot box than 
by invoking the trained and deliberate judg- 
ment of the bench. He combated the view 
that the Constitution is outworn or is a dead 
wall in the path of progress; he contended that 
its principles are living forces as vital now as 
ever. He considered that the over-shadowing 
and sinister menace to the American social 
structure is the breaking down of the organic 
consciousness of the people, and the lessening 
of the old sense of loyalty to our institutions. 

Senator Sutherland called attention to the 
fact that the framers of the federal Constitu- 
tion were deeply learned in the science and his- 
tory of government, and knew both the advan- 
tages and weaknesses of democracy, and that a 
pure democracy was a beautiful but barren and 
deceptive ideal which has never survived 
the test of practical experience, because !t 
attempts to carry on a social organism without 
appropriate organs. While the voice of the 
people may be the voice of God, neither God 
nor the people always speak through the major- 


ity. This representative republic is a self- 
limited democracy. He did not question the 
good faith of the people in seeking the radical 
changes which are now advocated, but their 
wisdom in lending ear to the professional dema- 
gogue. The speaker considered that the chief 
value of the Constitution is that it affords a 
period of sober reflection, and the Constitution 
rarely presents any obstruction to real progress; 
when it does the desired result may be reached 
by amendment rather than violation. 


“A JUDGE HAS NO CONSTITUENTS” 


He disagreed with those who, in spite of a 
judicial doctrine recognized for more than a 
century, now assert that the courts have usurped 
the power of declaring legislation unconstitu- 
tional, and showed by argument that their 
position is untenable. In respect to the recall 
of judicial decisions he said that the mischievous 
unwisdom of such a suggestion is so apparent 
that its distinguished author does not seem to 
have pressed it with his customary vigor. He 
considered that the demand that the courts 
shall automatically accept the impressions of 
the multitude proceeds upon a misconception 
of the judicial office; he insisted that a judge 
has no constituents; he administers not the 
edicts of the people, but their laws and statutes; 
and he is not concerned with anybody’s wishes, 
but with rights; and the poised and balanced 
scales of justice are the insignia of his office, 
and not the ballot box. 

He recognized the liability of judges to err, 
but did not think this could be corrected at the 
ballot box, where men are counted and not 
measured. He thought that if judges cannot be 
persuaded by the general voice of reason, they 
will eventually be supplanted and in the long 
run the popular view will prevail, if founded on 
sound premise, otherwise it should not. 


SOUND CONSTITUTIONAL DOCTRINE 


He emphasized that every provision of the 
Constitution has a history, and that voters 
could not act intelligently in ignorance of this 
history. He urged the need of the steadying 
influence of the legal profession at this time; 
and showed that the demand for progressive 
legislation must be met only upon the sound 
and enduring basis of private rights and dis- 
tributive justice. He declared that this could 
be done better through representative agencies 
than by direct vote of the people, among whom 
responsibility cannot be fixed. In his opinion 
society advances by utilizing services, and not 
by doing everything itself. 
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In his opinion if constitutional and orderly 
government is to endure, the courts must set 
their faces against palpable violation of the 
Constitution, notwithstanding popular senti- 
ment and seeming necessity, for the door once 
opened cannot then be closed to expediency 
and mere convenience. The provisions of the 
Constitution are not as casual as New Year’s 
resolutions, but as old as the struggle for human 
liberty, and as eternal as anything in this mutable 
world; we do not outgrow them. The Consti- 
tution did not make the Union, but saved it 
from destruction; the states are the body of 
the Union, but the Constitution is its soul. 


A SYMPOSIUM 

The other papers presented at the 
convention were three in number, mak- 
ing up a symposium on the general topic, 
“The American Judicial System,” 
divided into three sub-topics, ‘The 
Judges,” by Henry D. Estabrook, New 
York; ‘The Lawyers,” Joseph C. France, 
Maryland, and ‘The Procedure,” Fred- 
erick N. Judson, Missouri. 

Mr. Estabrook’s address was full of 
humor, but had some serious reflections 
on the recall of judges, and contained a 
warning to lawyers and judges to heed 
the fact that the people are clamoring 
for their rights and not technicalities 
in courts of justice. 

Joseph C. France of Baltimore in his 
address said: ‘‘In popular speech and 
literature the lawyer is standing at the 
bar of public opinion — on the defen- 
sive. The season’s crop of addresses 
touching our ethical obligations is 
already large, and the situation demands 
respectful attention.”” He favored rais- 
ing the standard of admission to the bar 
and thus helping to keep unworthy men 
out of the profession. 


DEMOCRATIZATION OF THE COURTS 

In the third paper of this symposium, 
Mr. Judson, discussing procedure, said 
in part: — 


This deplorable inadequacy of our judicial 
system, which is so sharply contrasted with 


that of other countries, has been developed, at 
least in the state courts of the United States, 
during a period of legislative activity which 
has been directed against the common law 
independence of the judges and has resulted 
in effectively limiting their power. It has been 
a period of a progressive democratization of 
the courts, which apparently has not yet ended. 
In the great majority of the states, judges of 
the state courts are nominated and elected by 
the people. 

Three of the states have adopted the principle 
of direct judicial recall, so that the judges who 
make unpopular decisions can be summarily 
removed from office by popular vote. In many 
states, the judges are subject to a recall hardly 
less effective, by the short judicial terms which 
require them to submit to the judgment of the 
voters at frequent intervals. 

This is the judicial procedure which has proven 
inadequate for the demands of a busy commercial 
age, and has resulted in congestion in the appel- 
late courts of many of the states, which has 
caused delays which are in effect a practical 
denial of justice. The instructive and impres- 
sive conclusion which we must draw from this 
consideration is that the only effective remedy 
for this deplorable situation is the vesting of a 
larger discretion in the judges, so that they 
may disregard technicalities, regulate the rules 
of procedure, and inaugurate a reform of the 
anomalies of our archaic rules of evidence. We 
must, therefore, retrace our steps, and vest 
not less, but more independence in our judges. 


COMMITTEE REPORTS 


Important reports were received from 
the committees on Remedies for the 
Law’s Delays, Jurisprudence and Law Re- 
form, Patents and Trademarks, Judicial 
Salaries, Government Liens on Real 
Estate, Workmen’s Compensation, Law 
Reporting and Digesting, Commercial 
Law, Insurance, and Uniform State 
Laws. To show at a glance what 
was done this year the action on these 
matters and the other business trans- 
acted, are summarized below under 
separate headings. 

The Comparative Law Bureau reported 
that the translation of the Swiss Civil 
Code of January 1, 1912, by Robert P. 
Schick and Charles Wetherill, of the edi- 
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torial staff, had progressed so far toward 
publication that complete proofs had 
been received, one of which had been 
forwarded to Professor Huber, the drafts- 
man of the code, at Geneva, who had 
promised to prepare the introduction 
of the American edition. 


JUDICIAL RECALL REPUDIATED 


The members of the American Bar 
Association, placing their organization 
on record in opposition to the judicial 
recall, approved the extended report 
of a committee headed by Frank B. 
Kellogg on this subject. This passage 
is selected as worthy of especial atten- 
tion: — 


For more than three hundred years the great- 
est bulwark for the protection of the mass of 
the people has been the courts. There never 
was a time in our country when any man, how- 
ever poor or humble, could not apply to the court 
and be assured of protection. Is it any re- 
proach upon the courts that they have extended 
the same protection to the rich and powerful, 
when assailed by popular prejudice? 

The same law which would deny protection 
to the rich or confiscate the property of corpor- 
ations, might take the cottage or the liberty 
of the humblest citizen. You can not attack 
the courts, and take from them the independ- 
ence of judges, without endangering the founda- 
tions of personal security. We have enjoyed 
for so many years the protection of wise and 
liberal constitutional government that we can- 
not realize there is any danger of ever losing 
it, but history should admonish us that the 
moments of self-satisfaction and confident 
feeling of perfect security are the times of greatest 
danger. The breaking down of constitutional 
safeguards does not come by open attack upon 
free institutions, but under the guise of the 
popular will. Such encroachments of power 
in the assumed interests of popular reform are 
the most subtle and dangerous of all. Do not 
let the courts become the subject of attack by 
every disappointed litigant, envious lawyer or 
domineering political boss. We call upon the 
lawyers of this country to use their influence 
to counteract a movement which we believe 
to be dangerous to the permanency of the gov- 
ernment and to the liberty of the citizen. 
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Seneca M. Taylor of St. Louis brought 
from the Commissioners on Uniform 
State Laws a proposed uniform act 
which will prohibit the marriage in 
other states of divorced persons who 
have been prohibited from marrying 
in any one state. (See p. 474 infra.) 

Col. J. Ham Lewis of Chicago pre- 
sented a resolution providing for popu- 
lar election of all United States District 
Judges, appointment of judges of the 
federal Circuit Court of Appeals for 
terms of seven years, and the right of 
impeachment of all federal judges by 
majority report of the House of Repre- 
sentatives. This resolution is to be 
acted upon by the committee on law 
reform before the national association 
reports to Congress. 


EXCLUSION OF COLORED MEMBERS 


The dispute with regard to the ex- 
clusion of colored members was settled 
in a manner savoring of compromise, a 
resolution introduced by Hon. Jacob 
M. Dickinson of Tennessee being 
adopted. This resolution in effect re- 
tained as members the three negroes 
who had been admitted, but directed 
local councils in future to certify the 
race and color of applicants. This 
means that in future the organization 
will either be opposed to negroes, or if 
their names come up members will 
know the color of the man they are 
voting for. 

The resolution was as follows: — 


Resolved, That as it has never been contem- 
plated that members of the colored race should 
become members of this association, the several 
local councils are instructed, if at any time 
any of them shall recommend a person of the 
colored race for membership, to accompany the 
recommendation with the statement that he 
is of the colored race. 


There was a heated debate on the 
adoption of this resolution, which was 
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The American Bar Association 


finally carried by an overwhelming 
majority. 

Attorney-General Wickersham, who 
led the action to effect the continuance 
of William H. Lewis’s membership, was 
thus successful, the association refusing 
the proposed action of the executive 
committee, which attempted to rescind 
the admittance of the three colored 
lawyers. On the heels of this action 
W. R. Morris of Minneapolis, one of 
the three negroes, resigned from the 
association, declaring that he did so 
“because of my sincere respect and un- 
selfish consideration of the best interests 
of the leading organization of lawyers 
in the land. My action is intended as 
that of a lawyer towards lawyers for 
whose success and progress in their work 
of advancement I most earnestly and 
sincerely pray.” 

The meeting closed with a banquet, 
the speakers including M. Le Grand of 
the French bar, Mr. Archambeault, rep- 
resenting the Canadian bar, Frank B. 
Kellogg, Charles A. Boston, S. S. 
Gregory, P. J. Allen, Judge Orrin N. 
Carter. W. U. Hensel of Philadelphia 
acted as toastmaster. 

The following officers were elected: 
president, Frank B. Kellogg, St. Paul; 
secretary, George Whitelock, Balti- 
more (re-elected); treasurer, Fred E. 
Wadhams, Albany (re-elected); execu- 
tive committee, Hollis R. Bailey, Bos- 
ton, Aldis B. Browne, Washington, 
D. C.; William H. Burgess, El Paso, 
Tex.; U. S. G. Cherry, Sioux Falls, 
S. D.; Judge William H. Staake, Phila- 
} delphia. 

President Kellogg was born in Pots- 
| dam, N. Y., Dec. 22, 1856. He moved 
to Minnesota with his parents in 1865 
and in 1877 was admitted to the bar. 
In 1896 he was married to Miss Clara 
M. Cook, Rochester, Minn. He was 
city attorney of Rochester for three 


473 


years and county attorney of Olmstead 
county for five years. In 1887 he 
moved to St. Paul and engaged in prac- 
tice there. He was counsel for several 
large corporations until engaged by the 
Government in trust prosecutions. 
Cincinnati was chosen as the meeting 
place of the Association next year. 


SECTION ON LEGAL EDUCATION 


The Section of Legal Education of 
the American Bar Association met 
August 28-29, papers being read by the 
Chairman, Hollis R. Bailey of Massa- 
chusetts, on ‘“The Work and Aims of the 
Section’; Chief Justice John B. Win- 
slow of Wisconsin, on “The Relation 
of Legal Education to Simplicity in 
Procedure’; Dean Harlan F. Stone, 
Columbia Law School, on “The Im- 
portance of Actual Experience at the 
Bar as a Preparation for Teaching Law”’; 
and Charles A. Boston of New York, 
on ‘The Recent Movement toward 
the Realization of High Ideals in the 
Legal Profession.” 


COMPARATIVE LAW BUREAU 


At the meeting of the Comparative 
Law Bureau of the American Bar Asso- 
ciation, held August 26, Governor 
Simeon E. Baldwin of Connecticut, in 
his annual address as Director, declared 
that in its dealings with trusts the 
United States is far ahead of other 
countries, exercising vigilance over them 
while other countries are coddling and 
fostering them and in some instances 
supporting them with public funds. He 
cited numerous instances. 

The Bureau chose these officers: 
Director, Gov. Simeon E. Baldwin; 
secretary, W. W. Smithers; treasurer, 
Eugene C. Massie; Frederick W. Leh- 
mann, St. Louis, Andrew A. Bruce, Jus- 
tice of North Dakota Supreme Court, 
William Draper Lewis, Dean of the Penn- 
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sylvania University law school, Roscoe 
Pound, John H. Wigmore, directors. 


PATENT AND TRADE-MARK SECTION 


The Section of Patent, Trade-Mark 
and Copyright Law of the American 
Bar Association, meeting August 28, 
was addressed by its chairman, Robert S. 
Taylor of Fort Wayne, Ind., and dis- 
cussed papers by W. A. Redding, New 
York, A. L. Morsell of Wisconsin, and G. 
Nota McGill of the District of Columbia. 


THE CONFERENCE OF UNIFORM 
STATE LAWS 


The twenty-second national Confer- 
ence on Uniform State Laws met 
Aug. 21-26. President Walter George 
Smith in his annual address spoke hope- 
fully of the progress of the movement 
for uniformity of state laws, notwith- 
standing some of the financial handicaps 
undergone by the Commission. After 
commenting on judicial decisions bear- 
ing upon the uniform acts, he referred 
to the suggestions that new proposed 
acts be drafted covering certain topics, 
such as, for example, cold storage, vital 
statistics, boiler inspection, and com- 
putation of time. 

Statements presented at the Confer- 
ence show that the Negotiable Instru- 
ments Act is now in force in forty 
states, territories, possessions and the 
District of Columbia; the Warehouse 
Receipts Act, in twenty-four; the Sales 
Act, in ten; the Stock Transfer Act, in 
five; the Bill of Lading Act, in nine 
the Foreign Wills Act, in six; the 
Divorce Act, in three; the Family De- 
sertion Act, in four; Child Labor Act, in 
one. All the states, territories and pos- 
sessions of the United States are now 
represented in the Conference either 
by virtue of legislative action or 
by the exercise of the Governor’s dis- 
cretion. 
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One of the most important matters 
to be acted upon by the Conference was 
the report of the Committee on Mar. 
riage and Divorce, with a draft of an 
act on the subject of marriage in another 
state or country in evasion or violation 
of the laws of the state of domicile. This 
act, submitted by Walter George Smith, 
chairman of the committee, after full 
discussion, was approved by a vote of 
19 to 12, but was later recommitted for 
further consideration. The proposed 
act is as follows, the title being pur. 
posely meagre and the penalty clause 
incomplete, the omissions to be supplied 
upon submission to the several states: 


AN ACT TO PREVENT THE EVASION OF 
LAWS PROHIBITING MARRIAGE 


Section 1. Be it enacted, etc., that if any 
person residing and intending to continue to 
reside in this state, who is disabled or prohibited 
from contracting marriage under the laws of 
this state, shall go into another state or country 
and there contract a marriage prohibited and 
declared void by the laws of this state, such 
marriage shall be null and void for all purposes 
in this state with the same effect as though such 
prohibited marriage had been entered into in 
this state. 

Section 2. No marriage shall be contracted 
in this state by a party residing and intending 
to continue to reside in another state or juris 
diction, if such marriage would be void if con- 
tracted in such other state or jurisdiction, and 
every marriage celebrated in this state in viola- 
tion of this provision shall be null and void. 

Section 3. Before issuing a license to marty 
to a person who resides and intends to continue 
to reside in another state, the officer having 
authority to issue the license shall satisfy him 
self, by requiring affidavits or otherwise, that 
such person is not prohibited from marrying 
by the laws of the jurisdiction where he or she 
resides. 

Section 4. Any official issuing a license with 
knowledge that the parties are thus prohibited 
from intermarrying, and any person authorized 
to celebrate marriage who shall knowingly 
celebrate such a marriage shall be guilty of 
misdemeanor. 


The action of the Conference on the 
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Summary of Business Transacted 


various committee reports is summar- 
ized below (see especially ‘Uniformity 
of Laws’’). 

Charles Thaddeus Terry of New York 
was elected president to succeed Walter 
George Smith of Philadelphia, the latter 
having served for three successive years, 
the maximum allowed by the constitu- 
tion. John Hinkley of Maryland was 
elected vice-president, Talcott H. Rus- 
sell of Connecticut, treasurer, and Clar- 
ence M. Woolley of Rhode Island, secre- 
tary. The following is the new Execu- 
tive Committee: William H. Staake, 
Pennsylvania, Chairman; James R. 
Caton, Virginia; Nathan William Mac- 
Chesney, Illinois; Seneca N. Taylor, 
Missouri; C. A. Severance, Minnesota; 
Charles Thaddeus Terry, New York, ex- 
officio; John Hinkley, Maryland, ex 
officio; Talcott H. Russell, Connecticut, 
ex officio; Clarence M. Woolley, Rhode 
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Island, ex offcio; Walter George Smith, 
Pennsylvania, ex officio. 
THE ASSOCIATION OF LAW 
SCHOOLS 

The Association of American Law 
Schools held its twelfth annual meeting 
August 26-27. President Roscoe Pound 
of Harvard University delivered an 
address on “‘Taught Law,” while ‘‘The 
Place of Equity in Our Legal System” 
was the subject of a paper by Prof. 
Walter W. Cook, University of Chicago, 
Prof. Wesley Newcomb Hohfeld of 
Stanford University opened the dis- 
cussion. Dean William G. Hastings of 
the University of Nebraska offered a 
paper on ‘‘Moot and Practice Courts.” 
The Association voted to admit to 
membership the law departments of the 
University of Kentucky, University of 
California, Dickinson, University of 
Tennessee, and Marquette University. 


SUMMARY OF BUSINESS TRANSACTED 


Admiralty. The committee in charge of 
bills relating to admiralty reported to the Ameri- 
can Bar Association that it had asked Congress 
to enact measures relating to the maintenance 
of suits for death upon the high seas and other 
navigable waters. The report was approved. 

Bill Drafting. The American Bar Associa- 
tion, on motion of Dean William Draper Lewis, 
adopted a resolution for the appointment of a 


B committee of seven to devise an agency for 


effectively and scientifically assisting Congress 
in the drafting of its laws. The motion was 
carried and the committee will be appointed by 
the president and report at the next meeting. 
The motion practically means that the committee 
is to study and investigate the proposition of a 
bill drafting department for Congress, like that 


y which is in vogue in Wisconsin. 


Bankruptcy. Adopting the recommenda- 
tions of its Committee on Commercial Law, the 
American Bar Association approved of efforts 
to prevent repeal of the national bankruptcy 
act. 

Bills of Lading. The American Bar Asso- 
ciation approved of the attitude of its Committee 
on Commercial Law, in preferring Pomerene 


Senate Substitute Bill No. 6810, as in substantial 
harmony with the uniform act now in force 
in nine states. 

Child Labor. Uniform Child Labor Act 
Law Approved by American Bar Association. 

Cold Storage. Question of a uniform act 
referred to a Committee on Purity of Articles 
of Commerce by Uniform State Laws Conference. 

Corporations. Third tentative draft of 
Uniform Business Corporation Act received 
by Commissioners on Uniform State Laws from 
Committee on Uniform Incorporation Laws. 
Authority given the committee to employ an 
expert and submit a new draft. 

Expert Testimony. The question of a 
uniform law concerning expert testimony, based 
upon the Maine statute, was presented to the 
Uniform State Laws Conference, and a special 
committee on co-operation was directed to 
bring the matter before the Institute of Criminal 
Law and Criminology so far as such an act 
would have a bearing on criminal procedure. 
The Conference deemed it inexpedient to take 
further action at the present time, or to consider 
the question in its relation to procedure in civil 
cases. 
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Government Liens on Real Estate. Amer- 
ican Bar Association approved amendments to 
the federal statute as drafted by the special 
committee. 


See Corporations. 


Insurance. Committee on Insurance Law 
of American @ar Association again submitted 
its proposal for a commission to prepare an 
insurance code for the District of Columbia 
with the aim of securing a model law suitable 
for adoption by the several states. This pro- 
posal was approved for the third time. 


Judicial Salaries. A resolution was adopted 
by the American Bar Association requesting 
President Taft to send a message to Congress 
recommending an increase in the salaries of 
federal judges. Later there was heated debate 
as to whether the resolution should be amended 
to read “President of the United States,” and 
the matter was tabled. 


Law Reporting. Report of Committee on 
Law Reporting and Digesting approved by 
American Bar Association. It suggests the 
desirability of having the statutes of all the 
states arranged according to a uniform plan 
in future compilations and revisions. It also 
favors the preparation of a digest which should 
group together the provisions of the statutes 
of all the states upon important subjects, and 
indicate the judicial construction which they 
had received in state and federal courts. It 
would add greatly to the value of such a work 
if it should indicate what has been the course 
of legislation and judicial decision on important 
tepics in England, Canada, Australia and New 
Zealand. 


Marriage and Divorce. Uniform Act to 
prevent evasion of marriage laws of state of 
domicile by marriage in another state approved 
by Commissioners on Uniform State Laws. (See 
p. 474 supra.) 

The American Bar Association approved of 
the Uniform Act Relating to and Regulating 
Marriage and Marriage Licenses. 


Negotiable Instruments. Proposed Amend- 
ments to Uniform Act referred back to 
Committee on Commercial Law of Uniform 
State Laws Conference for further consideration. 


Partnership. Sixth tentative draft of Uni- 
form Partnership Act referred back to Committee 
on Commercial Law by Commissioners on 
Uniform State Laws. 


Procedure. The American Bar Association 
appointed a committee to ask Congress “to 


Incorporation. 
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empower the United States Supreme Court to 
prepare and put into effect a complete corte. 
lated system of pleading and procedure for 
the common law side of the federal courts, as 
is now being done for the equity side.” 

The Uniform State Laws Conference approve 
the proposition for a Uniform Act, but deems 
it inexpedient to enter upon the task at present, 


Pure Food and Drugs Act. American Bar 
Association approved of conclusions of Com. 
missioners on Uniform State Laws that pro. 
visions of the federal act of 1906 should be copied 
by the states. 


Recall of Judges. Resolution again adopted 
by American Bar Association denouncing the 
recall. 


Taxation. Uniform State Laws Conference 
referred proposed act back to Committee on 
Situs of Real and Personal Property for Pur. 
poses of Taxation, authority being given to 
confer with the National Tax Association. 


“Third Degree.’’ The Committee on Juris- 
prudence and Law Reform reported to the 
American Bar Association that the so-called 
“third degree” abuse existed, but that, as it was 
local, the Association was not called upon to 
act; that the law as to the admissibility of 
confessions was well settled, and, if enforced, 
it was perhaps all that could be desired; that 
the committee was afraid that the safeguards 
thrown around the prisoner could not well be 
extended without seriously hampering the 
administration of justice. The Association 
referred this matter back to the committee for 
further consideration. 


Torrens System. Committee of Uniform 
State Laws Conference recommended that the 
Conference should not act till more light ha 
been thrown on the subject. John H. Wigmor 
presented dissenting report. Majority report 
approved by the Conference. 

Uniformity of State Laws. See Child 
Labor, Cold Storage, Corporations, Expert 
Testimony, Marriage and Divorce, Partner 
ship, Procedure, Pure Food and Drugs Att, 
Taxation, Torrens System, Workmen's Com: 
pensation. 

Workmen’s Compensation. The Amet- 
can Bar Association approved the report of the 
Committee on Compensation for Industri 
Accidents and their Prevention. This commit 
tee reported that it had held several meeting, 
co-operating as much as possible with the cot 
mittees on the same subject of the Nation 
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Civic Federation and the Commissioners on 
Uniform State Laws. 

The committee had carefully examined many 
of the compensation laws adopted or proposed 
in the various states, but was not prepared to 
recommend any particular form for the ap- 
proval of the Association. The consensus of 
opinion was that uniform laws for compensa- 
tion for industrial accidents should be enacted 
by all the states and by the United States within 
its jurisdiction, and such a law should be based 
on the following principles: 

1. It should be compulsory and exclusive 
of other remedies for injuries sustained in course 
of industrial employment. 

2. It should apply to all industrial operations 
or at least to all industrial organizations above 
a certain limit of size. 

3. It should apply to all accidents occurring 
in the course of industrial operations, regardless 
of the fault of any one, self-inflicted injuries 
not being counted as accidents. 

4, The compensation should be adjudicated 
by a prompt, simple and inexpensive procedure. 

5. The compensation should be paid in 
regular instalments, continuing during the dis- 
ability, or in case of death, during dependent 
period of beneficiaries. 
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6. The compensation should be properly 
proportioned to the wages received before injury. 

7. The compensation should be paid with 
as nearly absolute certainty as _ possible, 
in the most convenient manner, and there 
should be adequate security for deferred 
payments. 

The committee reported that it was not pre- 
pared to say to what extent the state should 
“control or participate in, insure and adjust 
liability for industrial accidents.” It would be 
“better prepared to report on this branch of 
the subject after some of the laws have been 
enacted, and those which have been enacted 
shall have been more fully tested.’’ Finally, 
the committee expressed the opinion that a 
very important branch of the subject was the 
prevention of industrial accidents, and that every 
effort should be made to procure the adoption 
of uniform laws for the proper safeguarding of 
industrial employees from accident. This 
element should always be considered in con- 
nection with any scheme for compensation for in- 
dustrial accidents. 

The Uniform State Laws Conference also 
considered the subject, tentatively approving 
the draft of a compulsory act, with certain 
amendments, in preference to an elective one. 





Newspaper Comment on “Color at the Bar’ 


HE controversy which unfortunately arose 
in the American Bar Association with 
regard to the exclusion of colored members 
provoked comment in the press throughout 
thecountry. The New York papers for example 
showed unanimity in their criticisms. The 
Tribune called the action of the Bar Association 
“unworthy of a body of such fine purpose and 
personnel. The Times called it an exhibition of 
narrowness that will harm the association. The 
Mail thought it “not very civilized.” It was 
termed ‘fa sneaking settlement” by the Globe. 
The Evening Post considered that, while the 
association had harmed itself, it had “rendered 
a positive service to the cause of democracy” 
by calling forth such vigorous expressions of 
protest. 


Other typical opinions are as follows: — 


New York Sun 
Is it in this way that prosperous lawyers, 


raise the color bar. 
that. 
different light. 


many of them having enjoyed every advantage 
of birth and education and social environment, 
many of them having worked their way against 
every obstacle of iron fortune, except the indelible 
and unpardonable matter of pigment —is it 
thus that they encourage a race to rise? Thus, 
when there is much distrust of their profession, 
does it prove its broad sympathies, its humane 
and popular instincts, its freedom from prejudice, 
snobbery and “‘class’’ feeling? 


Boston Herald 
As regards Mr. Lewis, the deeper question is 


whether membership in the American Bar As- 
sociation shall be restricted to lily-whites or 
extended to men. 


Chicago Tribune 
The effect of the association’s action is to 
No quibbling can obscure 
The association thereby is placed in a 
The social element of all or- 
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ganizations is now made a primary consideration. 
A private club has a perfect right to bar black 
men or yellow, red-haired men, or any other 
men. 

But the American Bar Association has been 
accepted as a public institution, broadly repre- 
sentative of the profession of the law, and 
primarily if not exclusively concerned with the 
responsibilities, problems, and interests of that 
profession. ... 

The association’s action will be interpreted 
as a declaration that negroes should not enter 
the profession, and when addmitted should not 
be accepted as honorable and useful participants 
in its professional public concerns. This is 
deplorable. While there is a belief that race 
mixture means race deterioration, there is reason 
for the objection to the social intercourse of 
whites and blacks. But there are 10,000,000 
negroes in the American rebublic, one-ninth of 
our whole population, and they cannot and will 
not be kept indefinitely in a condition of isolation. 
Those who prove themselves fit for the learned 
professions or fit to serve society’s need in any 
capacity should be given encouragement and 
recognition in that work. 

The American Bar Association has set a bad 
precedent. 

Omaha Bee 

This squabble over negro members we have 
referred to as a tempest in the teapot. Every- 
body knows that color is but skin deep, and that 
a lot of people with white exteriors are blacker 
underneath than the darkest Senegambian who 
ever came out of Africa. ... We repeat that 
a man need not have a black skin to have a black 
record, and the graduations of the one should de- 
mand as much, at least, attention as the grada- 
tions of the other in conferring the Bar 
Association patent of legal nobility. 


Philadelphia Public Ledger 

If the American Bar Association is to set the 
example of closing the door of hope and of oppor- 
tunity in the face of the Negro, what reasonable 
expectation has he of establishing his claim to be 
something better than a menial and an artisan, 
and demonstrating the possession of intellectual 
capacities that fit him for employment calling 
for the exercises of the thinking faculities? In 
these days we have much to say of social regen- 
eration of the ‘“‘uplift’’ of the down-trodden, of 
the doctrine of human equality, of the evolution 
of character, however handicapped by environ- 
ment and heredity. Are these mere phrases of 
buncombe and rhodomontade? Do we mean 
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what we say, or do we idly, insincerely prate of a 
social creed we have no intention of carrying into 
execution? In view of the cold and selfish policy 
of exclusion pursued by the Executive Committee 
in the name of the Bar Association it professes 
to represent, the Negro would be justified in pre. 
suming that his dream of recognition of his 
merit, independent of his color, it but a fond 
delusion and a cruel mocking. 


Boston Post 

This solution of a very awkward complication 
must be regarded as satisfactory, even while 
recognizing the compelling conditions as ridicu- 
lous. There is absolutely no question as to the 
qualification of the three members who have 
been admitted, as regards professional attain- 
ments; but never again must it occur through 
lack of information as to the color of the skin, 
which counts for more than the texture of the 
brain. 

Springfield (Mass.) Republican 

The American Bar Association by such action 
seems to transform itself into a kind of social 
club, which is inherently absurd. 


Rochester (N. Y.) Democrat 


In the manner in which it disposed of the 
mooted question of the admission of three 
negroes to membership, the American Bar Asso- 
ciation at its convention in Milwaukee showed 
what scant pride it took in its course. Cutting 
off all opportunity for discussion, it devoted ten 
minutes to passing a resolution providing that 
hereafter when a negro was nominated for men- 
bership in the association his race must be 
given. ... The action of the association was 
irrational and ungenerous; the members u- 
doubtedly felt that it was, and that part of the 
public not wholly swayed by prejudice knows 
that it was. 


Council Bluffs (Ia.) Nonpareil 
This is not drawing the color line, is it? No, 
no! It is merely polite notice to all colored 
lawyers that the gun behind the door is loaded. 
But how lawyerlike the whole thing turned out! 
The A. B. A. certainly has ‘‘the punch.” 


Jacksonville (Fla.) Times-Union 


When the American Bar Association declared 
that negroes who had been admitted might stay 
but no more should come, they must have 
realized that they had plunged into hot water, 
but they are probably finding the temperatur 
pretty high. However, their troubles are no 
ours; the South long since admitted the claim 
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advanced by those negroes who could stand the 
tests proposed, and there is not a Southern state 
in which negroes may not practice the profession 
in the courts. . 

Because three colored men or three thousand 
have duly qualified under the rules for admission 
to the American Bar Association, does it follow 
that the mental and psychical equality of the 
negro must be admitted? Because colored men 
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have proved themselves good soldiers, able 


captains, logical speakers, learned scholars, 
acceptable writers, preachers, statesmen and 
citizens of repute, does it follow that the negro 
race is to be accepted as equal, even in its possi- 
bilities, to the Caucasian brotherhood? The 
question should answer itself, but it is well to 
repeat that answer as long as there is need of its 
iteration. 





The Meeting of the American Institute of Criminal 


Law and Criminology 


HE fourth annual meeting of the 

American Institute of Criminal 
Law and Criminology was held jointly 
with the Wisconsin branch of the same 
organization in Milwaukee Aug. 29-31, 
with Chief Justice John B. Winslow of 
Wisconsin, president of the Institute, 
inthe chair. The chief papers presented 
were the president’s address, the annual 
address, delivered by Hon. Franklin L. 
Randall of Minnesota, and the address 
of Judge Alexander H. Reid, president 
of the Wisconsin branch. The com- 
mittee reports received were more num- 
erous than those presented at the pre- 
ceding sessions of the American Bar 
Association, and the six sessions were 
largely given up to discussion of these 
significant reports. 

In opening the meeting, Governor 
McGovern of Wisconsin referred to the 
failure of the price received by the state 
from contractors for the convict labor 
at Waupun to pay the expenses to which 
the state is subjected for the mainte- 
nance of the convicts. The best fea- 
ture of the system, he said, is that it 
gives the convicts employment; but he 
felt confident that their labors should 
produce a greater revenue to the state 





and should be diverted to a direction 
in which convicts might acquire skill 
that would enable them to find employ- 
ment outside the prison after the ex- 
piration of their terms. 

Chief Justice Winslow emphasized 
the fact that the most significant char- 
acteristics of modern civilization are 
the great movements for universal edu- 
cation, for more complete democracy in 
government and for more perfect social 
service. He classed the work of the 
Institute as social service of the highest 
type. 

The hopes of the Institute regarding 
the social service it should render he 
described as follows: — 


It hopes to make the administration of the 
law simple, the results certain, prompt and just, 
and mere useless delays impossible, remember- 
ing at the same time that speed is only desirable 
when it is accompanied by justice; it hopes to 
permanently remove from contact with society 
the confirmed criminal and the moral degenerate, 
and ultimately to eliminate the criminal class; 
it hopes to abolish the practical seminaries of 
crime now existing in the penal institutions where 
all classes of criminals are indiscriminately 
massed together; it hopes by the wise use of the 
parole and probation system to make reform of 
first offenders the rule and not the exception; 
it hopes to apply scientific methods to abnormal 
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offenders and to provide for such offenders such 
therapeutic, disciplinary or segregative treat- 
ment as expert advice shall indicate is the best 
means of restoring them to a normal condition; 
it hopes to surround the juvenile criminal with the 
sympathetic care of a foster parent and rescue 
him from a career of crime rather than to consign 
him to the company of abandoned criminals where 
an advanced education in crime is inevitable.” 


Franklin L. Randall, superintendent of 
the Minnesota state reformatory, treat- 
ing “The Treatment of Offenders after 
Conviction,” described the male con- 
victs as he had found them at the insti- 
tutions under his care, indicating the 
character of teaching and training that 
they require for their reformation and 
for the best protection of the interests 
of society. 

He referred to their congenital and 
acquired incompetency and to the mis- 
fits and defectives in the various public 
institutions. He advocated the indi- 
vidualization of punishment and treat- 
ment and pointed out the difficulties 
that embarrass judges when called upon 
to sentence convicted persons of whose 
individuality and previous history they 
are usually ignorant. He suggested that 
the work of the court and its officers 
should cease with the conviction of the 
offender and his commitment, except in 
cases where it appears clearly that the 
person may be properly released upon 
probation under supervision. 

Mr. Randall also advocated the estab- 
lishment of a commission to receive all 
persons found guilty by the court and 
to sort them out at a receiving station, 
assigning them to those state institu- 
tions where they will receive effective 
treatment looking to their rehabilita- 
tion. He would give to such commis- 
sion, however, full authority to transfer 
convicted persons from one institution 
to another as often as necessary and to 
release them finally only when it seems 
clear that they are fitted to be at large. 
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He favored a state custodian asylum 
for the criminal insane, the habitual 
criminals, and those who by their con. 
duct have shown themselves to be in. 
competent to refrain from criminal 
action. 

Judge Reid, president of the Wis. 
consin branch, discussed the adminis. 
tration of the criminal law by the Wis. 
consin courts, speaking highly of the 
record made by his state, thirty-three 
out of thirty-six convictions having 
been affirmed on appeal in the last few 
years. He felt justified in challenging 
anyone to find in the recent past or the 
immediate future any glaring mis-car- 
riage of justice due to any technicality, 
He said that he would not advocate 
giving to the judge the right to express 
to a jury his opinion of the guilt or inno- 
cence of the prisoner. 

The report of Committee G, on Crime 
and Immigration, Gino C. Speranza, 
chairman, was presented, the conclusions 
being as follows: — 


1. Let us strengthen our ridiculously weak 
methods of exclusion of alien criminals; let us 
ask for a passport showing the criminal record, 
if any, of the arriving alien and let us insist 
that the alien’s photograph accompany the pass 
port lest a common trick of alien criminals nullify 
our efforts to bar them. 

2. Let us enlarge the power of deportation 
both as to the time within which this govern 
ment may exercise it and as to the acts for which 
it may be exercised. To my mind nothing would 
be so effective as a provision making alien crimi- 
nals deportable for any crime committed here 
within five years of their arrival, such deporta- 
tion to take place at the expiration of their ser- 
tence. 


3. Let us profit by the experience of older 
countries in the war of the state against crime 
by overcoming our national prejudice against 4 
secret police. The benefits resulting to the law 
abiding citizens of large cities like New York 
and Chicago by a corps of secret detectives on 
their police force would be incalculable. 


4. Let us learn to give full faith and credit 
to the efforts of foreign governments to appre 
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hend criminals. We are too apt to imagine 
either that foreign governments are happy and 
anxious to dump their criminals upon us, or that 
when, by extradition proceedings, they attempt 
to get some of their criminals back such 
proceedings are only a mask for vindictive politi- 
cal action. But countries like Italy which 
derive an immense benefit by the emigration 
of their honest citizens are very much interested 
that the criminal element, small at best, should 
not affect the preponderatingly honest and useful 
migatory current. On the other hand, our atti- 
tude is unjustified in viewing every extradition 
proceeding as an attempt to get back a political 
offender. There are some very dangerous for- 
eign criminals at large today in this country 
whom we have declined to surrender because 
technically the proof against them of murder, 
for instance, would not come up to the finest 
Anglo-Saxon probative grade. Surely we should 
welcome for our own interest such modifications 
of existing extradition conventions as would sub- 
stitute for the present uncertain and expensive 
method of surrendering fugitives a simple and 
inexpensive one. 

Lastly, let us bear in mind that nowadays 
crime in many cases can be effectively handled 
only by international action. No country is 
more vitally interested in this than our own, 
made up, as it is, by so many foreign elements. 
In our battle against crime we must and should 
welcome international co-operation. We must 
act on the assumption that nobody loves a 
criminal and that the only safe way against him 
is to segregate him not only from one country 
but from all countries. Let us therefore en- 
courage international conferences on this sub- 
ject and welcome the efforts of other countries 
in this respect. 


The report of Committee F, on Inde- 
terminate Sentence and Release on 
Parole, was presented by Edwin M. 
Abbott of Philadelphia, chairman. It 
contained a valuable summary of state 
and federal legislation on the subject. 
Mr. Abbott contended that the time 
has arrived when a uniform law upon 
the subject has become necessary, and 
that by a careful comparison of the 
systems of the various states a bill 
could be drafted which might be adopted 
not only by the states in which the sys- 
tem is now in use, but also in those 
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states which have thus far not adopted 
it. Mr. Abbott does not regard the 
indeterminate sentence as an essential 
part of the system; the objection to it 
is that it places the actual punishment of 
the prisoner within the discretion or 
possibly within the will, caprice or whim 
of a prison or parole board. 

In regard to the discharge of a paroled 
prisoner, great diversity exists in the 
statutes of the several states. The sys- 
tem which Mr. Abbott apparently re- 
gards as one of the best is that of New 
Mexico, by which the superintendent 
keeps in touch with the parole, and at 
any time after six months of exemplary 
service he may recommend him to the 
Board of Parole for official discharge. 
If the board consider the case favorably, 
they certify the same to the trial judge 
for his approval; if this is secured, the 
record is transmitted to the Governor, 
whose action is final. 

Not only in this country, but throughout the 
world, [says the report] the treatment of convicts 
as still worthy of reclamation is growing. The 
extension of the parole system to life-termers, 
after serving a lengthy term in prison, is 
another evidence of the trend of mind which 
the public is assuming. Of course, in many 
states pardons have been procured for life- 
termers, but the growing substitution of a system 
of parole after fifteen or twenty years in prison, 
or in some instances even less, with a close 
scrutiny upon the actions of the paroled convict, 
adds a humanitarian zest in the expansion of the 
parole system. In Germany, in England, in 
Austria, in Norway, in Switzerland, in Finland 
and in other European nations has the system 
of parole been established and expanded... . 
The parole system continues to grow with 
mighty force. The results have justified the 
adoption of this system of mercy. Nearly every 
state where it has not as yet been given a trial 
has the matter under consideration. 


Committee A, on System for Record- 
ing Data Concerning Criminality, re- 
ported through its chairman, Judge 
Harry Olson of Illinois. It has not 
been easy, he said, to secure from all 
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criminals all the data concerning hered- 
ity and personal history that was planned 
by the Institute three years ago. Effort 
for complete data, it was recommended, 
should be confined to selected individuals 
who may present themselves as pecu- 
liarly interesting, significant or prac- 
ticable for such investigation. The com- 
mittee urged there should be con- 
nected with the court a doctor of medi- 
cine or a man whose training makes 
him proficient in the recognition of 
nervous and sensory disorders, with psy- 
chological training to execute the an- 
thropometrical, medical and psychologi- 
cal examinations. 

Committee No. 3, on Criminal Statis- 
tics, reported through John Koren of 
Massachusetts, chairman, that data col- 
lected from the chief justice of every 
appellate and supreme court in the 
country show that a gradual change is 
taking place in criminal practice. It 
used to be in every state that every 
case of the grade of felony was pre- 
sented by indictment. There are now 
twenty-four states in which criminal 
cases are prosecuted by information. 
Grand juries, while retaining all their 
former powers, do not exercise them. 
The responsibility for investigating an 
alleged crime rests on the district attor- 
ney. 

Reports were also received from Com- 
mittee D, on the Organization of 
Courts; Committee C, on Judicial Pro- 
bation and Suspended Sentence; Com- 
mittee E, on Criminal Procedure; Com- 
mittee B, on Insanity and Criminal 
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Responsibility, and the committees on 
co-operation with other organizations 
translation of European treatises, and 
state societies and membership. In adj. 
tion, many reports by committees of 
the Wisconsin branch were received. 

A plea for simplicity in the instruc. 
tions of a judge to a jury was ma¢e 
by Justice Charles A. DeCourcy of 
Massachusetts. 

The “long-winded present instruction, 
replete with compound legal phrases, 
only tends to confuse the average jury 
man,” he contended, whereas a brie 
and simple charge in words almost 
bordering on the “language of the street” 
would make the meaning more plain. 

As a whole, the annual meeting is 
accounted one of unusual success. Deci- 
sive steps have been taken, it is be. 
lieved, that will have strong bearing 
on the desire for progressive and ui- 
form laws in the several states, and itis 
believed that official opinion expressed 
as to needed improvement in criminad 
procedure will have good effect through- 
out the country. 

The officers chosen are: 

President, Orrin N. Carter, Chicago, Chief 
Justice of the Supreme Court of Illinois; vice. 
presidents, Charles A. DeCourcy, Lawrence, 
Mass.; Franklin L. Randall, St. Cloud, Minn; 
Charles R. Henderson, Chicago, IIl.; Robert 
W. McClaughry, Fort Leavenworth, Kan.; Jane 
Addams, Chicago; treasurer, Bronson Winthrop, 
New York; secretary, Eugene A. Gilmore, 
Madison, Wis.; executive Board, John B. Wins 
low, Madison, Wis.; Chief Justice William 
Gemmill, Chicago; Edward J. McDermott, 
Louisville; George W. Kirchwey, Columbia 
University; Edwin M. Abbott, Philadelphia. 





Reviews 


THE CONSTITUTION AND SOCIAL 


QUESTIONS 


Social Reform and the Constitution. The Ken- 
nedy Lectures for 1911, in the School of Philan- 
thropy conducted by the Charity Organization of 
the City of New York and affiliated with Columbia 
University. By Frank J. Goodnow, LL.D., Eaton 
Professor of Administrative Law at Columbia 
University. American Social Progress Series. 
Macmillan Company, New York. Pp. 359+6 
(index). ($1.50 net.) 

HE topic of this book is so often 

treated discursively by partisans 
alike of the conservative and progressive 
theories of governmental functions, and 
in its legal aspects has so commonly 
been dealt with fragmentarily by writers 
merely surveying some particular por- 
tion of the field, that it is a pleasure to 
peruse a book which affords a treatment 
that is unified, logical, and thorough, 
that is free from partisan bias, and that 
maintains the character of an ably pre- 
pared legal essay. The writer under- 
takes to answer the most pressing ques- 
tion of the day, and by a procedure 
which is analytical rather than argu- 
mentive, he gradually formulates its 
answer. From the path thus chosen 
there is no deviation, and we approach 
the goal of the concluding chapter with 
a feeling akin to one of dramatic suspense. 
It is unusual to find the matter of a book 
so well grouped in accordance with a 
definite scheme of procedure. Professor 
Goodnow’s treatment, moreover, is so 
well rounded and thorough that it is 
sure to provide a useful basis for study 
of the bearings of every latest decision 
involving interpretation of the federal 
and state constitutions. A satisfactory 
presentation of the existing situation 
has long been needed, and the helpful- 
ness of Professor Goodnow’s book can 
hardly be overrated. 


of Books 


The question of which this book seeks 
to furnish the solution is briefly that 
whether under the prevailing rules of 
constitutional interpretation our con- 
stitutional system can fully meet every 
strain which may be placed upon it in 
future by popular insistence on a liberal 
social program. The writer does not 
pose as the advocate of the new social 
program, but he does urge the need of a 
sufficiently flexible system to yield to 
new pressures and guard against the 
danger of a violent upheaval. He is of 
course fully justified in his fears that 
too literal an application of the prin- 
ciple of stare decisis to the interpreta- 
tion of a Constitution that had its birth 
in eighteenth century doctrines of natural 
rights, social compact, Jaisser faire, and 
separation of powers, if persisted in, 
must lead sooner or later to disastrous 
results. He is also right when he re- 
peats Governor Baldwin’s remark that 
there is probably no other country in 
the world that would submit to the 
power exercised by the American judi- 
ciary in overriding legislation. There 
is thus a very serious question whether 
our system of government is framed in 
a manner which is going to enable the 
country to meet successfully such con- 
ditions as those to which the govern- 
ments of Europe have had to respond. 
In taking up this question, the author 
distinguishes between measures of politi- 
cal and of social reform, and adopts a 
lucid and convenient classification of 
the social reform proposals under three 
heads, government ownership, govern- 
ment regulation, and government aid. 
This simple classification is broad enough 
for every purpose, for under the first 
head are comprised such measures as 
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public insurance, under the second, for 
instance, labor legislation and regula- 
tion of monopoly, and under the third, 
pensions and the use of public funds to 
assist the poor to obtain homes. The 
attitude of the courts toward all the 
political and social reform proposals is 
analyzed, with frequent citation of cases 
decided. The decisions of the United 
States Supreme Court naturally receive 
most attention, but in so far as the 
problem is a state as well as a federal 
one, every element which the states 
contribute to the complexities of the 
situation receives adequate recognition. 
The exposition shows clearly to what 
extent the courts have adopted the 
more liberal rules of construction, and 
how, reasoning by analogy, we may 
infer from the manner in which par- 
ticular subjects have been dealt with in 
the past the probable solution of the 
more or less closely related problems of 
the future. 

The conclusion reached is that while 
it is reasonable to expect that a very 
large number of the new reform meas- 
ures will succeed in securing the sanction 
of the courts, there are some measures 
which we ‘‘are probably precluded from 
adopting because of the attitude now 
taken by our courts towards our prac- 
tically unamendable federal Constitu- 
tion.”” (We italicize the word now be- 
cause the author is not really so pessi- 
mistic in his outlook as the quotation 
might seem to imply.) Among such 
measures he cites government pensions 
where the recipient is not actually a 
pauper, the regulation of hours of male 
labor in other than harmful trades, 
regulation of the use of urban land, 
and employment of the powers of taxa- 
tion and eminent domain for the benefit 
of the needy classes. He also doubts 
whether the distinction between inter- 
state and intra-state commerce, and 


the decentralization of private law which 
the uniform state laws movement can 
hardly hope to overcome, make it pos- 
sible for our political organization to 
develop in accord with economic con- 
ditions which in their nature are national 
rather than local. 

Professor Goodnow does not conclude, 
in view of this situation, that our con- 
stitutional system cannot adapt itself 
to future exigencies. On the contrary it 
can if the courts are made to feel the 
pressure of public opinion. It is prac- 
tically impossible to limit the powers 
of the judiciary, he says, consequently 
our only recourse is a persistent criti- 
cism of those decisions ‘‘which evince a 
tendency to regard the Constitution as 
a document to be given the same mean- 
ing at all times and under all conditions, 
and which fail to appreciate that the 
courts in our system of government 
have been accorded a really political 
function, and that, with our Constitu- 
tion in the position in which it actually 
is, courts should not absolutely block 
change although they may quite prop- 
erly limit the rate at which it may 
proceed.” 

Careful to avoid an inference that the 
courts may be expected to apply more 
liberal rules of constitutional interpre- 
tation in future than they have in the 
past, Professor Goodnow, if he errs at 
all, errs on the side of undue caution. 
Sound lawyer that he is, he keeps care- 
fully within the bounds of the law actual- 
ly declared. If a paradoxical phrase may 
be employed, he is a strict construc- 
tionist, not of the Constitution, but of 
the rules of liberal construction which 
the Supreme Court has itself applied. 
Of the possible elasticity of these rules, 
of the possibility of their becoming 
broadened still further to meet almost 
every conceivable exigency, he has 
nothing to say. Because of the same 
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general tendency — a slight formalist as 
opposed to a sociological tendency it 
may be — he seems tempted to under- 
rate the flexibility of our written Con- 
stitution, which some contemporary 
writers on constitutional law may be 
disposed to regard as not much less 
flexible, in reality, than an unwritten 
one. Whether the measures he men- 
tions in his concluding chapter are 
definitely outside the pale of the exist- 
ing rules of construction, liberally ap- 
plied, may indeed be questioned. But 
if they are public opinion will un- 
doubtedly compel the adoption of 
broader rules, and this will come about 
inevitably without a deliberate attempt 
of individuals to influence public senti- 
ment. 


BLAKEMORE AND BANCROFT’S 
INHERITANCE TAX LAW 


The Inheritance Tax Law; containing all Ameri- 
can decisions and existing statutes. By Arthur W. 
Blakemore of the Boston bar, author of Massa- 
chusetts Court Rules Annotated, and ‘‘Wills” in 
the Cyclopedia of Law and Procedure, etc., and 
Hugh Bancroft, formerly District Attorney, north- 
ern district of Massachusetts, author of [Inheri- 
tance Taxes for Investors. Boston Book Co., 
Boston. Pp. 1280+ 96 (tables index). ($9.) 

HE inheritance tax law is new. 

It comprises chiefly decisions in- 
terpreting statutes which leave little 
room for original reasoning and require 
principally accurate compilation and 
classification. Our highly developed hos- 
tility to the simple duty of good citizen- 
ship to contribute to the support of the 
government has multiplied ingenious 
efforts at evasion. These have co be 
evolved from the highly technical field 
of powers and future estates wherein the 
antique lawyer reveled. Where it 
touches this field the subject presents 
opportunities for display of learning 
and acumen that it cannot be said the 
authors have taken the fullest advantage 
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of. They have, however, done well 
the pioneer work of analyzing and col- 
lecting statutes and decisions, and have 
produced a book in which the practi- 
tioner can find quickly what has been 
said on his point. 

The first part of the book is a treatise 
on the general subject. The latter half 
is a collection of the various state 
statutes annotated so that the reader 
may search for his authority by either 
method. The history of the state 
statutes is shown through reprints of 
the earlier forms of statutes to illustrate 
the interpretation of the most recent 
ones. There is a chapter on methods 
of avoiding the tax, which will be well 
thumbed. The book contains an ex- 
cellent index of nearly one hundred 
pages. It is arranged clearly with all 
the modern aids of varied type. 





A REALISTIC ACCOUNT OF 
PRISON LIFE 


My Life in Prison. By Donald Lowrie. Mit- 
chell Kennerley, New York. Pp.422 ($1.25 met.) 
BOOK of such absorbing interest 

as this can do more than many 
volumes of penological discussion for 
the improvement of our penal system, 
and Mr. Lowrie’s purely descriptive 
treatment of life ina very badly admin- 
istered prison — ignoring the question 
whether the fault lies with the prison 
officials or the state itself — at no time 
runs counter to the teachings of peno- 
logical science. He is not a sentimen- 
talist setting forth any crude, squeamish 
opinion regarding the rights of criminals, 
for his attitude could not possibly 
offend any one save those who refuse to 
consider criminals human beings. Noth- 
ing that he has written implies dis- 
approval of any measure that may be 
necessary for the protection of society 
or for the effective maintenance of 
prison discipline. But every page ex- 
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presses his disapprobation of the base, 
inhuman tortures that serve no useful 
end, and of the stupid blunders, arising 
from callousness or indifference, which 
tend to encompass the complete ruin of 
the prisoner morally, mentally, and phy- 
sically, so that he is worse, instead of 
better, when he leaves prison than he 
was when he entered it. 

The book is not argumentative, the 
writer merely setting forth facts within 
his own observation, without comment, 
but it does, by implication, offer very 
powerful arguments for such important 
reforms as the selection of competent, 
adequately paid prison officials, the clas- 
sification of offenders, the prohibition of 
inhuman punishments, regulation of soli- 
tary confinement to prevent its abuse, 
maintenance of good hygienic condi- 
tions, and adequate protection of the 
prisoner from moral and physical deteri- 
oration. 

It is desirable that such a book be 
read very widely, for the laxity of prison 
administration, and the consequent 
abuses arising in like degree under any 
theory of punishment, whether retribu- 
tive, protective, or deterrent, are not 
likely to be remedied without the co- 
operation of a new public sentiment. 
It is of course difficult for state admin- 
istrators to awaken or mould sucha 
sentiment., But once created, it may be 
guided by men who have made an ex- 
pert study of penal problems into chan- 
nels leading to an efficient, sound, and 
moderate policy. 


NEW YORK STATE BAR ASSOCIA- 
TION REPORT 


HE Report of the Proceedings of 
the thirty-fifth annual meeting of 
the New York State Bar Association 
at New York City, January 19 and 20, 
contains discussions on subjects of espe- 
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cial timeliness and importance, such as 
the reform of procedure in the courts 
of New York, revision of the land title 
registration law, improvements in the 
existing law of the criminal insane, 
corporation law in relation to corpora- 
tions having shares of capital stock 
without nominal or par value, contin- 
gent fees, the recall of judges, salaries 
of federal judges, the mode of election 
of candidates for judicial office, and 
workmen’s compensation. 

The Report also contains papers of 
importance read at the meeting, includ- 
ing the president’s address by Hon. 
Elihu Root on ‘Judicial Decisions and 
Public Feeling,” a notable document on 
the recall of judges, also the annual 
address by Hon. Philander C. Knox on 
“The Monroe Doctrine and Some Inci- 
dental Obligations in the Zone of the 
Caribbean,” tracing the history and 
growth of the doctrine and making a 
strong argument for the ratification of 
the conventions between the United 
States and Honduras and Nicaragua. 

Interesting papers on ‘‘Procedure’’ deal 
with statutory and common law prac- 
tice in various states. The next annual 
meeting of the association will be held 
in Utica. 


NOTES 
Continental Legal History Series 


From Messrs. Little, Brown & Co. of Boston 
we have just received the opening volume of 
the important ‘Continental Legal History 
Series,”’ consisting of translations of important 
modern works on the history of the civil, criminal, 
commercial, procedural and public law of con- 
tinental Europe, with special reference to France, 
Germany and Italy. The works were selected 
by an editorial committee appointed for the 
purpose in 1909 by the Association of American 
Law Schools and translated by competent 
scholars appointed by the editorial committee. 
The committee has been engaged for three 
years past in making the selection of works and 
in arranging for the translations. 





Index to Periodicals 


The first three volumes to appear this autumn 
are as follows: “A General Survey of Events, 
Sources, Persons and Movements in Continental 
Legal History,” translated from works by emi- 
nent European authors by John H. Wigmore, 
Rapelje Howell, Francis S. Philbrick and John 
Walgren, with introductions by Oliver Wendell 
Holmes and Edward Jenks; “Great Jurists of 
the World, from Papinian to Von Ihering,’’ by 
various authors; “History of French Private 
Law,” by J. Brissaud, late Professor of Legal 
History in the University of Toulouse, trans- 
lated by Rapelje Howell, of the New York Bar. 

The other volumes which will follow at the 
rate of two annually include: ‘‘History of Ger- 
manic Private Law,” by Rudolph Hiibner, of 
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the University of Rostock; “History of Conti- 
nental Criminal Procedure,’ by A. Esmein, 
Professor in the University of Paris, and others; 
“History of Continental Criminal Law,” by 
Ludwig von Bar, of the University of Gétting- 
en; “History of Continental Civil Procedure,” 
by Arthur Engelmann, Chief Justice of the Court 
of Appeals at Breslau; ‘‘History of Italian Law,” 
by Carlo Calisse, of the Italian Council of State, 
translated by John Lisle, of the Philadelphia 
Bar; “History of French Public Law,” by Jean 
Brissaud, late of the University of Toulouse; 
“History of Continental Commercial Law,” by 
Paul Huvelin of the University of Lyon; and 
“The Evolution of Law in Europe,” by Gabriel 
Tarde, Raoul de la Grasserie, and others. 
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Articles on Topics of Legal Science 
and Related Subjects 


Aerial Law. ‘‘The Jurisprudence of the Air.” 
By H. Brougham Leech. Fortnightly Review, v. 
92, p. 235 (Aug.). 


“Subject to undefined and uncertain rights, 
the territorial waters of a state must still be 
classed among the res ium ¢ nes. They 
cannot be deemed to be, as in the view of some 
jurists, a sort of extension of the adjacent terri- 
tory. If that were so, they could not be freely 
traversed, as they are now, by foreign vessels 
of all descriptions, 

“If these principles— that of the res com- 
munis and the right of self-protection — are 
applied in the air, the conclusion must be that 
foreign aircraft have a right to traverse the 
atmosphere which the territory of any state sub- 
tends, and that the Governments of the terri- 
tories so traversed have a right to take all steps 
necessary for self-protection. This right can 
only be exercised within such a limited space as 
is capable of control from below —i.e., it will 

measured, as in the case of the sea, by the 
range of the guns which are now being con- 
structed for this purpose. We thus arrive at a 
zone or belt of atmosphere, corresponding to the 
belt of territorial waters, and an upper region 
of the air—the supraterritorial atmosphere 
corresponding with the open sea, in which the 
Passage of aircraft is as free as that of ships 
upon the ocean. This is in accordance with the 
view generally taken by jurists.”’ 


Bryan. “Mr. Bryan.” By Ellery Sedgwick. 
Allantic, v. 110, p. 289 (Sept.). 


“Mr. Bryan is an interesting man with an 
uninteresting mind. He has none of those 





powers of generalization which lead to the 
larger reaches of thought; nor has he that mental 
flexibility which enables a man to understand a 
sition alien to his own. His ideas are cement 
ardening to stone before they can take rightful 
shape.” 

Capture. ‘‘Capture after Capitulation: A 
Juristic Anachronism.’”’ By Howard Thayer 
Kingsbury. 6 American Journal of International 
Law 650 (July). 

The re-actionary position of the United States, 
in two cases recently decided by the Supreme 
Court (Herrera v. U. S., 222 U.S. 558; Diaz v. 

U. S., 222 U. S. 574) is unfavorably criticized. 


Criminal Procedure. See Evidence. 


Direct Government. See Elective Judiciary, 
Judicial Recall. 


Elective Judiciary. ‘‘How Should Our Judges 
be Selected?’”” By George Gordon Battle. Edi- 
torial Review, v. 7, p. 694 (Aug.). 

A very able argument in favor of the popular 
election of judges. 


“The judges in Massachusetts have always 
been appointed, and in New York they have 
been since 1846 elected. We think the judges 
of the Court of Appeals in the latter state 
would have little to fear in comparison with 
those of the Supreme Court of the State of 
Massachusetts. We think moreover that Church, 
Allen, Grover, Peckham, Folger, Earle, Ruger, 
Andrews and Cullen will match even the great 
names of Spencer, Kent, Walworth, Bronson and 
Cowen, the latter being appointed prior to the 
year 1846, the former being elected after that 
year.” 
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“Circumstantial Evidence.” By 
37 Law Magazine and 


Evidence. 
N. W. Sibley, LL.M. 
Review 441 (Aug.). 


“According to some dicta of Lord Bramwell, 
in homicide cases, motives exist unknown and 
innumerable, and therefore to demand proof of 
specific motive is to requisition an impossible 
proof in some cases. At the trial of Rush for 
the murder of Mr. Jermy, Recorder of Norwich, 
Rolfe, B., observed, that ‘it is true great crimes 
are often perpetrated without any imaginable 
motive, but when motives did appear to exist, 
they were so far a means of arriving at a satis- 
factory conclusion.’ It has been observed in 
the Court of Criminal Appeal that there is a 
great difference between absence of proved 
motive and proved absence of motive. Ell- 
wood’s Case [1908], 1 Cr. App. R. 181.” 

Federal and State Powers. See Govern- 
ment. 

Government. 
Statehood.” By John Maynard Harlan. 
torial Review, v. 7, p. 676 (Aug.). 

“If government is not what it should be, the 
fault lies not in a defect of power in either nation 
or state, but in a failure on the part of the 
people, through their representatives, intelli- 


gently to exercise the powers now completely 
vested in the states. We do not need a New 


“New Nationalism and New 
Edi- 


om gg We need rather a New State- 


We need no crusade for enlargement of 
the powers of the nation. All the industrial, 
commercial and social forces nowadays are 
centripetal and are operating irresistibly to 
increase national prestige and national power.” 


“Labor Legislation and the Recall of the 
‘Judicial Veto.’’’ By Henry Winthrop Ballan- 
tine. Case and Comment, v. 19, p. 225 (Sept.). 


“The repeal of the 14th Amendment would 
leave to the state instead of the federal courts 
to decide what are the powers of the state legis- 
latures over business and property. This would 
be much more in harmony with our system of 
government than to let corporations appeal to 
the courts of an external sovereignty, as they 
now do, for relief from state legislation.” 


See Direct Government. 


International Arbitration. ‘General Arbi- 
tration Treaties.” By Hon. Richard Olney. 


6 American Journal of International Law 595 
(July). 

The writer does not accept the view that the 
United States has irrevocably abandoned the 
proposal for a general arbitration treaty with 
Great Britain. He proposes that a draft of a 
general arbitration treaty between nations be 
proposed by the American representatives at the 
next Hague Conference, so framed as to minimize 
if not remove objections to making all differ- 
ences prima facie arbitrable. It would con- 
duce to the success of such a proposal, he sug- 
gests, if a reservation be inserted in such a treaty 
allowing the legislature of either of the contract- 
ing parties to withdraw a special subject-matter 
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from arbitration by a declaration that it concerns 
its honor, independence, or vital interests, 
Thus the question would rest not with the treaty. 
making power, but with that part of the govern. 
ment most directly responsive to public opinion, 


“The Real Significance of the Declaration of 
London.” By Senator Elihu Root. 6 American 
Journal of International Law 583 (July). 


In his opening address as president of the 
American Society of International Law, deliy. 
ered at its sixth annual meeting last spring, 
Senator Root explained the significance of the 
Declaration, as necessary to the existence of 
the International Prize Court and therefore of 
any Judicial Arbitral Court. 


“The Arbitration Treaties and the Senate 
Amendments.” By William Cullen Dennis. 6 
American Journal of International Law 614 
(July). 


Opposing the ratification of the two treaties, 
but conceding their inspirational power. 


International Law. See Aerial Law, Cap- 


ture. 


Judicial Recall. ‘The Recall of the Judges,” 
By Prof. Edwin Maxey. Forum, v. 48, p. 204 
(Sept.). 


“Viewing the judicial situation as we find it 
in the United States, it appears to us that in the 
reasonably short terms for which most of our 
judges are elected and the fact that life tenure 
may be changed to a fixed term of years, if 
deemed advisable, we have a sufficient safe- 
guard against judicial usurpation or oppression, 
without resorting to a remedy attended with 
such evils as the judicial recall. The time may 
come when heroic remedies will be necessary, 
but we should not hasten to cross that bridge 
until we get to it.” 


Maritime Law. See International Arbitra- 
tion. 


Marriage and Divorce. ‘The Reporting of 
Divorce Cases.”” By Alfred Fellows. Fortnight!} 
Review, v. 92, p. 321 (Aug.). 


“Tt must first be emphasized — a point often 
forgotten — that the court is open, not, like a 
circus, for the benefit of the audience, but 
solely for that of the litigants, prosecutors, and 
prisoners. Indirectly it is for the benefit of 
the public, but only because each individual may 
become involved in legal proceedings; the 
court is thrown open to ensure a fair trial and 
to prevent suitors being oppressed, but no per- 
son has an inherent right to be present at a 
trial in which he is not directly concerned. 
For if the interests of justice or decency re 
quire it —a matter solely for the consideration 
of the judge—any court can sit im camera. 
Some years ago there was a doubt whether the 
divorce court could do so, but this has now 
been swept away, and the late Lord St. Helier 
sat im camera on a few occasions when the evi- 
dence was more than usually revolting.”’ 
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The New Zealand statute is held up as a good 
example (Cons. Stats., no. 50, s. 65): — 

“The court may, on the application of either 
the petitioner or the respondent, or at its dis- 
cretion, if it thinks it proper in the interest of 
public morals, hear or try any such [i.e. divorce] 
suit or proceeding in chambers, and may at all 
times, in any suit or proceeding, whether heard 
or tried in chambers or in open court, make an 
order forbidding the publication of any report 
or account of the evidence or other proceedings 
therein, either as to the whole or any portion 
thereof, and the breach of any such order, or 
any colorable or attempted evasion thereof, may 
be dealt with as contempt of court.” 


Monopolies. ‘‘A Group of Trusts and Com- 
binations.”” By W. S. Stevens. Quarterly Journal 
of Economics, v. 26, p. 593 (Aug.). 

An interesting chapter of recent economic 
history, treating of the methods of the Electric 
Lamp Combination, the Keystone Watch Case 
Company, the United Shoe Machinery Com- 

ny, the Consolidation Coal Company, the 

ath Tub Combination, the National Cash 
Register Company, and several wholesale and 
retail dealers’ associations. 

Particular attention is given to the methods 
practised for the suppression of competition. 


“So much stress has been laid upon the To- 
bacco and Standard Oil decisions, so much 
emphasis given to the fact that the dissolutions 
of these two great combinations have left them 
in practically the same situation as before, that 
other suits brought by the Government have 
been completely overshadowed. To those ob- 
sessed with the idea that combination is a 
natural phenomenon and that competition is 
essentially anarchical and ipso facto undesirable, 
and to those who desire the repeal or amend- 
ment of the Sherman Act, the method of disso- 
lution employed in the case of these conspicuous 
corporations is a proof of the impossibility of 
real competition, the absolute necessity of com- 
bination, and the general uselessness of the 
Sherman Act. While not in the least denying 
the existence of the tendency to co-operation in 
business, it is the belief of the writer that the 
fundamental basis upon which it rests is unrea- 
sonable restraint of trade. In other words, 
if the Sherman Act can eliminate certain piratical 
and predatory methods of competition, a large 
Proportion of the ‘natural’ tendency toward 
combination would dissolve into the thin air.”’ 


Newspaper Reports of Divorce Cases. See 
Marriage and Divorce. 


Penology. “Criminals and the Criminal 
Class." By W. S. Lilly. Nineteenth Century, 
v. 72, p. 371 (Aug.). 


The writer, who professes his belief in the 
retributive theory of punishment, says of the 
habitual criminal: ‘What he has a right to is 
Justice. And it is supremely just that one 
whose whole existence has been a_ perpetual 
warfare against civilized society should be cut off 
from civilized society. It is the righteous retri- 
bution which reason itself prescribes. That is 
Its first justification. The second is that it 


would be eminently deterrent. Nothing except 
his miserable life is dearer to a malefactor than 
his personal liberty.’’ 

Political Issues. “The New Political 
America.” By James Milne. Fortnightly Review, 
v. 92, p. 272 (Aug.). 


“It is hard to convince an American, unless 
he happens himself to know, as many do, that 
England today is much nearer being a real 
democracy than America.... Perhaps it 
would be fair, as well as informing, to say that 
there is a certain analogy between the consti- 
tutional problem which is surely emerging in 

erica, and the constitutional problem of the 
Lords which we have recently solved... . 
Wherever one looks in America there is the 
‘flowing tide,’ and it will bring more than new 
wine in old bottles.” Two things are coming, 
“legislation toward a more responsive political 
machine,” and a tariff for revenue. 

“The Political Situation.” By Col. George 
Harvey. North American Review, v. 196, p. 
289 (Sept.). 

A remarkably acute analysis of the present 
strength of Taft, Wilson, and Roosevelt, and of 
the outlook of the results in the electoral col- 
lege. A strong demonstration is given of the 
likelihood of a deadlock between Wilson and the 
opposition, leaving to the House of Represen- 
tatives no alternative but the election of Sher- 
man. 

Poe actual situation now existing resolves to 
this: — 

“Wilson will probably be elected. If he car- 
ries New York he cannot be beaten. 

“Neither Taft nor Roosevelt can win. 

“A vote for Taft is a vote for Sherman. 

“A vote for Roosevelt is a vote for Sherman. 

“A vote for Wilson is a vote for Wilson.” 


“Democracy in Europe.’”’ By Samuel P. Orth. 
North American Review, v. 196, p. 406 (Sept.). 

“In the light of recent movements in Europe 
our democracy remains the most conservative 
democracy in the world. Can you imagine a 
transformation in the Federal Senate such as the 
English democrats affected in their House of 
Lords? Or the kaleidoscopic changes of Paris 
taking place at Washington? Or the Erfurt 
Programme of Herr Bebel’s party adopted as 
the platform of either of our great parties? 

“It is true we have no bu-densome militarism, 
no hereditary tinsel, and have achieved universal 
manhood suffrage. In spite of all this, democ- 
racy in Europe ss more radical in theory and in 
practice than democracy in America. ‘This will 
remain true just as long as the laboring-men 
continue to trust the promises of the old parties. 
When their suspicions and their prejudices 
impel them to organize a genuine political Labor 
party of their own, European Social Democracy 
will invade our Capitol. 

“Maybe that day is not far distant.” 


Procedure. ‘Cardinal Principles to be Ob- 
served in Reforming Procedure.” By Prof. 
Roscoe Pound. 75 Central Law Journal 150 
(Aug. 23). \ 
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“A story is told of a judge in Vermont at 
an early day, before whom an unsealed deed 
was objected to. ‘If a seal had been put upon 
this deed,’ said he to counsel, ‘it would have 
been good, would it not?’ Counsel assented. 
‘A seal ought to have been put on and was 
omitted by mistake?’ Counsel again assented. 
‘Very well,’ said the judge, ‘a court of equity sits 
for the purpose of compelling parties to perform 
their contracts, and instead of compelling your 
client to put a seal on this deed, I will put one 
on myself.’ Accordingly, he put on the seal 
and, saying, ‘Now that is a good deed,’ over- 
ruled the objection and proceeded with the real 
controversy. The great judge of the Year 
Books would have done the same, and the great 
judges of England today would get at the same 
result with equal speed by making it clear to 
ont that the objection ought to be with- 

rawn.” 


“The Scientific Attitude Toward Reform in 
Procedure.” By Herbert Harley. 75 Central 
Law Journal 147 (Aug. 23). 


“With the need and the proper disposition 
existing, the problem becomes one of practical 
organization. The profession must shape within 
itself a definite machine with tools selected for 
special work. A scientific revision of adjective 
law must itself depend upon a scientific shaping 
of means toanend.... 

“The projected organization must shoulder 
the entire responsibility. Somewhat parallel 
instances are furnished by the Conference on 
Uniform State Laws and the American Insti- 
tute of Criminal Law and Criminology. Were it 
not for the fact that criminal law involves so 
much of substantive law and penology, the latter 
organization would be fairly well adapted for the 
purpose. The projected organization will both 
serve and employ the Institute and the Con- 
ference as it will the state bar associations and 
those in cities and counties.” 


“Reform in Legal Procedure from the Prac- 
titioner’s Standpoint — A Review of the New 
Jersey Act.’’ By Everett P. Wheeler. 75 Central 
Law Journal 144 (Aug. 23). 


“What I wish now to point out is the char- 
acter of the ,fundamental principles on which 
this reform should be based. In doing so toa 
large degree I draw upon the ‘Practice Act 
(1912) of the State of New Jersey; with rules 
of court and forms prescribed by said act.’ ... 
eno principles may briefly be stated as fol- 
ows: — 

“1, The pleading should give notice to the 
adverse party of the contention of the pleader 
and should not be required to do more. If in 
any respect they fail to do this, there should be 
a right of amendment, without prejudice to the 
proceedings had before the amendment. 

“2. The parties litigant should have the 
right to take their testimony wherever they can 
find it, upon giving reasonable notice to the ad- 
verse party. 

“3. If any applications for interlocutory re- 
lief are required, they should be made promptly 
and in one group. This is accomplished in the 
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English practice and in the New Jersey Practice 
Act by authorizing either party to take out a 
summons after issue is joined... . 

“4. There should be some summary method 
for disposing of sham defenses. The consti- 
tutional guarantee of the right of trial by jury 
has led courts in some of the code states to 
deny the power of the court to strike out a 
defense as sham. Such decisions overlook the 
well-settled principle that fraud vitiates every. 
thing; contract, deed, will and even the solemn 
judgment of the court. It has always been 
competent for the chancellor without a jury to 
set aside any instrument or proceeding for fraud. 
It would seem to be clear, therefore, that a judge 
has the right to strike out a fraudulent defense 
without the intervention of a jury. The New 
Jersey Practice Act makes provision for this. . . , 

“5. The trial should be conducted for the 
purpose of obtaining final decision upon the 
facts, reserving questions of law for subsequent 
consideration. All long arguments on the legal 

ints should be suppressed. Great liberali 
in the introduction of evidence should be allowed, 
The narrow rules on this subject which often 

revail show a lack of faith in the good sense of 
juries that is unwarranted. When specific ques- 
tions arise which can be formulated and sub- 
mitted a verdict upon these should be taken and 
go into the record. 

“6. After the verdict or decision of the trial 
judge, there should be full opportunity for 
argument, as to what judgment should be ren- 
dered upon the facts as presented on the trial 
and found by the court or jury. In rendering 
this judgment, all technical errors in the process 
of arriving at the decision that do not affect the 
substantial rights of the parties should be disre- 
garded. 

“7, An appeal should take up the whole 
record. The appellate court should have full 
power to render final judgment upon this 
record. ... 

“8. Legislative provision for legal procedure 
should be brief. The regulation of the details 
and the modification of these details from time 
to time should be left to the court.” 


“Argument in Favor of ‘Tentative Sugges- 
tions’ for Reform in Procedure Formulated by 
the Missouri State Bar Association.”” By P. Tay- 
lor Bryan. 75 Central Law Journal 168 (Aug. 30). 


“The last suggestion of the committee is 
that the trial judge should be permitted by in- 
structions to comment on the evidence, pro- 
vided that he shall also instruct the jury that 
they are the sole judges of the weight and 
credibility of the evidence. 

“This proposal has been attacked most vigor- 
ously as one calculated to tear down the temple 
of liberty. Of course, it is not a novel proposi- 
tion. It existed at common law, still exists in 
the federal courts and in the courts of many of 
the states. It proposes merely to put back into 
the judges the power rightfully belonging to 
them. ... The objection most seriously urged 
against this proposition is that a prejudiced 
judge might by his comments on the evidence 
throw the decision of the case one way or the 
other. That is perfectly true, but he has a 
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Latest Important Cases 


ter power in equity cases or in jury waived 
a Bie I do not recall that we hear very 
much about an abuse of such power.” 

“Reform in the Judicial Administration of 
Justice.” By Alexander W. Stephens. 75 Central 
Law Journal 127 (Aug. 16). 

“We are sadly in need of a standard practice 
act for adoption by the various states. It 
should first be adopted by Congress for the fed- 
eral courts: —then each state, as it saw fit, 
could adopt it, or parts thereof, as same might 
be applicable to conditions obtaining in such 
particular state. A practice act should not con- 
sist of hard and fast rules. It should merely 
lay down general rules to be followed as guides 
governing the procedure of a trial, together with 
wholesome restrictions upon the power of the 
judge calculated to prevent an abuse by him of 
the functions of his office. Specific rules of pro- 
cedure should be worked out and formulated by 
the judges themselves as rules of court. The 
best thought of the profession today seems to 
be along this line. Rules of procedure should be 
directory in their nature rather than obligatory.” 
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“Civil Judicial Statistics, 1910.” 37 Law 
Magazine and Review 430 (Aug.). 

“The chief results shown by the returns are 
tersely summed up by Sir John Macdonell: 
‘Decrease in total proceedings begun or heard, 
absolutely and relatively to population; this 
decrease extending to almost all the Courts 
including the County Courts; the shrinkage 
particularly observable in the Chancery Divi- 
sion.’ ” 


Public Insurance. ‘‘Social Insurance in 
England and Germany — A Comparison.” By 
William Harbutt Dawson. Fortnightly Review, 
v. 92, p. 304 (Aug.). 

Comparing the principal features of the two 
systems, and showing in what respects they 
diverge, without, however, reaching any gen- 
eral conclusion regarding the superiority of one 
over the other. 

Publicity of Court Proceedings. See Mar- 
riage and Divorce. 


Social Insurance. See Public Insurance. 





Latest Important Cases 


Bankruptcy. Trust Funds — Mingling with 
General Funds — Recovery by the Cestui que 
Trust. U. S. 


In In re M. E. Dunn & Co., 28 Am. B. R. 
127, the rule was stated that where trust funds 
have been unlawfully diverted and intermingled 
with the general funds of a bankrupt, so as to 
render their identification impossible, the bank- 
ruptcy court, acting as a court of equity, will 
follow them and decree restitution to the cestui 
que trust, if the unlawful appropriation of the 
trust funds resulted in swelling the assets and 
came into the possession of the trustee; but if 
after the misappropriation and mingling all the 
money is withdrawn, the equities are lost, al- 
though moneys from other sources are subse- 
quently deposited in the same place; or if a 
part of the funds so mingled is withdrawn, so 
that the fund is reduced to a smaller sum than 
the trust fund, the latter must be regarded as 
dissipated, except as to the balance, and funds 
subsequently added from other sources cannot 
be subjected to the equitable claim of the cestui 
que trust. 


Employers’ Liability. Release Executed in 
Accordance with Sick Benefit Contract Invalid. 
U.S. 


An employee on entering the service of a rail- 
road company and becoming a member of its 
relief department, entered into a contract which 
provided that, in the event of his disability or 
death from accidental injuries, the benefits 
thereunder should not be payable or paid until 
a release should be made and filed releasing the 
company from all claims for damages by rea- 
son of such injury or death. The employee re- 
ceived sick benefits and life insurance by virtue 
of his membership of the department, and, on 
subsequently receiving an injury while employed 
in moving a train in interstate commerce, in 
order to obtain the benefits provided therefor 
duly executed a release in the terms required 
by the contract of membership. 

In Gawinske v. Baltimore & Ohio R. Co., de- 
cided in May (N. Y. Law Jour., Sept. 13) the 
United States Circuit Court of Appeals for the 
third circuit (Buffington, J.) held that while the 
release was voluntarily made after the injury 
and after his right of action therefor had ac- 
crued, it was not based on any settlement 
thereof, nor on any new consideration, and, being 
made in pursuance of the original contract and 
without additional consideration, was made void 
by Employers’ Liability Act, April 22, 1908 (c. 
149, sec. 5, 35 Stat. 66, U. S. Comp. St. Supp. 
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1911, p. 1324), providing that “every contract, 
rule, regulation or device whatsoever the pur- 
pose or intent of which shall be to enable any 
common carrier to exempt itself from any lia- 
bility created by this act shall to that extent be 
void.” 

The decision followed the authority of Chicago 
v. McGuire (219 U. S. 561, see 23 Green Bag 320). 


Juries. Right of Jurors to Utilize their own 
Expert Knowledge. Wis. 


The right of jurors, in weighing the evidence, 
to utilize whatever personal expert knowledge 
they may have of the subject under considera- 
tion, and give the benefit of their knowledge to 
other jurors who may lack it, is sustained in 
Solberg v. Robbins Lumber Co. (Wis.) 37 L. R. A. 
(N. S.) 790. The question of the right of jurors 
to act on their own knowledge is treated in an 
exhaustive note to this case. 


Jurisdiction. See Sherman Anti-Trust Act. 
Monopolies. See Sherman Anti-Trust Act. 


Obligation of Contracts. Rights of Bond- 
holder not Impaired by Statute Consolidating Bor- 
rowing Company with Another — Fourteenth 
Amendment. U.S. 


Complainant, a bondholder of a street rail- 
way company, sought to set aside the consolida- 
tion of the company with another similar com- 
pany on the ground that the legislative act 
authorizing the consolidation was unconstitu- 
tional because it impaired her contract and was 
a taking of property without due process of law. 

In Young v. West End Street Ry. Co., decided 
by the United States District Court for Massa- 
chusetts Sept. 5, Judge Colt dismissed the 
action, holding the statute not unconstitutional. 

“It is difficult,’ said the Court, “‘to see how 
the plaintiff’s constitutional rights are impaired 
by the statute in question. In its essence the 
statute is simply the case of a state legislature 
authorizing one solvent corporation to sell all its 
property, privileges and franchises to another 
solvent corporation, the latter corporation assum- 
ing and being responsible for the liabilities and 
indebtedness of the former corporation. The 
purpose of the statute is not to wind up the 
business of the West End Company but to 
continue its business under the name of the 
Boston Elevated Company, and since the sale 
of the assets of the West End Company is upon 
condition that the Boston Elevated Railway 
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so assume all its liabiliteis and indebtedness the 
effect of the whole transaction is simply a change 
of name. Since that is the real effect of the 
transaction there is clearly no impairment of the 
plaintiff's right or remedy under her contract,” 
Even if the transaction were a sale of the 
West End to the Boston Elevated company as 
distinguished from a consolidation of the two 
companies, and the West End company were 
dissolved, such a result, said the Court, under 
the authorities, in no way impaired either the 
plaintiff's right or remedy under her contract. 


Sherman Anti-Trust Act. Remedies Pro. 
vided for by the Statute not Exclusive — Suits in 
Equity May be Brought in State Courts — Parallel 
and Competing Railroads. N. ¥, 


In Delaware v. New York, N. H., & H.R. 
Co. et al., decided in July, the New York Supreme 
Court, Special Term, Part I, held that an action 
to restrain acts of a railroad in violation of the 
federal anti-trust law might be maintained in a 
state court by a person directly injured in respect 
to the matters involved in the illegal transaction. 
(New York Law Journal, Sept. 6.) 

The Court (Gerard, J.) considered the adverse 
observations of Mr. Justice Harlan, in Minne. 
sota v. Northern Securities Co. (194 U. S. 48) to 
apply to original suits in equity brought in 
state courts in the interest of the general pub- 
lic, or of all alike, and not to proceedings brought 
in the interest of directly interested parties, 
The Court consequently held the remedies in- 
cluded in the Sherman act not to be exclusive, 
relying for this conclusion on the decisions in 
Shawmut Compress Co. v. Anderson (209 U.S. 
423), Bigelow v. Calumet & Hecla Co. (155 Fed. 
Rep. 869), Continental Wall Paper Co. v. Voight 
(212 U. S. 227) and other cases. 

It was held that the lines of the Rutland Rail- 
road Company and of the New York, New 
Haven & Hartford Railroad system are parallel 
and competing within the meaning of the Sher- 
man Anti-Trust Act and the fact that the ability 
of the two railroads to compete may be affected 
to a greater or less extent by the circumstance 
that the grades on parts of the two lines differ is 
immaterial. 

An injunction pendente lite restraining the 
New Haven road from acquiring any of the 
stock of the Rutland road was accordingly 
granted. 


Street Railroads. 
tracts. 


See Obligation of Con- 
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THE AMERICAN BAR ASSOCIA- 
TION AND PUBLIC OPINION 


HE American Bar Association shows 

itself this year more than ever 
before, perhaps, far in advance of the 
prevailing popular opinion in matters 
pertaining to a well ordered court pro- 
cedure and scientifically framed laws. 
The stage has definitely been reached 
where it becomes necessary to educate 
public opinion before the beneficent 
undertakings which the Association has 
in hand are to be successfully carried 
out. Laymen do not on the whole 
grasp the situation. They are still in- 
clined to blame the lawyers for the 
faulty administration of justice and for 
the baffling intricacy of the statute laws 
of the country and the case law depend- 
ent upon them. But it is the legislator, 
rather than the lawyer, who is to blame, 
or if they happen to be one, the legis- 
lator who forgets that he is a lawyer. 
The matter is definitely ‘‘up to” the 
legislatures of the states and nation. 
Were they to act on the deliberate and 
in some cases many times repeated 
recommendations of the Association and 
of the Uniform State Laws Conference 


| there would be a truly tremendous ad- 


vance. The experience of our American 
democracy has not shown legislatures, 
on the whole, to be much more enlight- 
ened than the public opinion they rep- 
resent, and hope for progress is founded 
solely on the prospect of perhaps influ- 
encing the public to demand of its 
representatives the reforms of procedure 


and adoption of the model uniform 
statutes which the Association is advo- 
cating. 

The American Bar Association has 
no agency or department for the dis- 
semination of propaganda correspond- 
ing to an important feature of the 
organization of the Carnegie Peace 
Foundation. It is a voluntary associa- 
tion supported by the dues of members 
and possessing no endowment or sources 
of income adapted to the magnitude of 
the work in which it is engaged, and the 
wonder is that it is able to do this 
work so well, for the committee reports 
presented at Milwaukee show this to 
have been a most fruitful year. The 
problem of publicity is most difficult 
to solve, and may be commended to the 
attention of the Association for earnest 
consideration. 

That the movement for the reform of 
procedure is not making more rapid 
progress is due primarily to Congress 
and particularly to Senator Heyburn 
of Idaho, who availed himself of the 
courtesy of that body to prevent the 
passage of the American Bar Association 
bill providing that cases shall be decided 
upon the merits without regard to tech- 
nical errors which do not affect the 
merits, and that the appellate court 
shall have power to render final judg- 
ment upon the merits without being 
obliged, as it is under the present sys- 
tem at common law, to order a new trial. 
The House had passed the bill. 

Another bill approved by the Asso- 
ciation provides that in case a plaintiff 
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in an action brought in the federal courts 
has mistaken his remedy and brought 
his suit at law when it should have been 
brought in equity, or vice versa, this 
shall not defeat his action, but he may 
amend his proceedings and go on with- 
out delay. It also provides that equi- 
table defenses may be interposed in 
actions at law without the necessity 
of bringing a new suit in equity. This 
bill had passed the Senate, but had not 
been reported in the House. 

A third bill gives to litigants in the 
state courts an opportunity for a re- 
view in the United States Supreme Court 
of a decision of the state court that a 
state statute is in violation of the Con- 
stitution of the United States. This 
right does not now exist. A bill for this 
purpose also had passed the Senate, but 
had not been reported in the House. 

When Congress cannot find time to 
bring these important matters to a vote, 
and to consider measures which can re- 
ceive no weightier endorsement than 
that of the American Bar Association, 
progress is effectually blocked for the 
time being, and no wonder that the 
Uniform State Laws Conference, though 
it approves the proposition of a uniform 
state statute governing procedure and 
pleading, deems it inexpedient to enter 
upon the task of drafting such an act 
at the present time, when the procedure 
in the federal courts is treated by Con- 
gress with indifference. Will the new 
proposal of the Association, that Con- 
gress take steps to revise common law 
pleading and procedure in the federal 
courts, meet with the same fate? 

In this connection it may be men- 
tioned that another enlightened pro- 
posal is likely soon to be made to Con- 
gress by the Association, namely that 
for a bill-drafting agency at Washington, 
and how will this proposition be treated 
by Congress? 


The Green Bag 


In the state legislatures, as well as 
in the national body, the work of the 
Association and Conference on Uniform 
State Laws is obstructed by the apathy 
of legislators, who are indifferent to the 
larger claims of state comity and who 
handicap the Conference by failing to 
cause their respective states to share 
in the expense of maintaining a most 
useful organization. We do not under. 
stand the attitude of states which se 
fit to avail themselves of the results of 
the work of the Conference without 
choosing to shoulder any part of the 
financial burden. Still less do we under. 
stand the failure of states to adopt 
laws to which they apparently have no 
definite objection, for the purpose of 
improving the quality of their statute 
law without the least trouble and of 
bringing it more closely into harmony 
with a common standard. In but few 
of the states would the enactment with- 
out debate of the uniform acts regard- 
ing divorce, child labor, family desertion, 
foreign wills, sales, warehouse receipts, 
stock transfers, and bills of lading, 
occasion the least dissatisfaction in any 
quarter. Receiving such scant encour 
agement, the enthusiasm of the Con- 
missioners cannot help being somewhat 
dampened, and the country is fortunate 








indeed in the persistency with which 
they continue to codify new subjects, 
such as the evasion of marriage laws, 
partnership, workmen’s compensatiot, 
and business corporations. 

Nothing in the legal system of the 
country has given rise to greater scal- 
dal or excited more popular denunci- 
tion than the situation with respect t0 
the remarriage of divorced persons for 
bidden by the courts to remarry, and 
for this reason no action taken at the 
Milwaukee meetings was of greatel 
importance than the adoption by Uti 
form State Laws Conference of thf 
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The Editor’s Bag 


new uniform act on this subject. This 
act solves the whole problem by pro- 
hibiting in one state every marriage 
void under the laws of a foreign state 
in which one of the parties resides and 
intends to reside. The states which 
have failed to overtake the work of the 
Conference would undoubtedly do much 
to recoup themselves by passing this 
legislation. But as we have said, the 
Conference is far in advance of the 
times, and it will be long before the 
states can catch up with the procession, 
and can truly say to the Conference and 
to the American Bar Association, ‘“You 
lawyers are too conservative; all great 
reforms must be brought about by popu- 
lar action untrammeled by your inter- 
ference!” Can we conceive of that day 
ever coming? 


JOHN MORLEY 


SOUTH DAKOTA correspondent 
writes to the Green Bag as follows: 


“John Morley will be seventy-four 
years old next Christmas Eve. Besides 
this, his career as a man of letters and 
his thirty years in Parliament, taken 
together with the fact that he has long 
been England’s most popular public 
speaker, entitle his recent definition 
of an educated man to considerable 
weight. 

“On July 25, Blackburn, where Lord 
Morley was born, conferred upon its 
distinguished son the honorary freedom 
of the borough. The ceremony took 
place at a special meeting of the Town 
Council, held in the assembly room of 
the Town Hall, and was distinguished 
by all the formalities attendant on 
such occasions. 

“Lord Morley chose as the topic for 
his address ‘The Author in Public 
Life,’ and in the course of his remarks 
undertook to define an educated man. 
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Here is his definition as given by the 
London Times of July 26: — 

“The Archbishop of York once gave a defini- 
tion of education, which was that an educated 
man was a man who knew the difference be- 
tween knowing and not knowing; and he quoted 
another prelate who said —I submit this for 
your meditation — that an educated man was 
the man with a clear view of some purpose run- 
ning through human affairs with which he identi- 
fied himself and tried to co-operate. 

“I say an educated man, among other qualifi- 
cations, is a man who knows what is evidence 
and when an assertion is proved and is not proved 
That is my opinion for practical purposes, politi- 
cal and social. 

“Not a bad definition that. More- 
over, its interest lies in the fact that it is 
not only an illuminating definition of an 
educated man, but is a well nigh fault- 
less definition of a good lawyer as well.” 


HIS SHAKY MEMORY 


HE lawyers got a Tartar when, 

in a recent trial in a Southern 
city, they summoned to the stand an 
aged darky, who had been an eye-wit- 
ness of a fight that had occurred be- 
tween a number of persons. 

“Tell us what you know about this 
fight,’”’ said counsel when old Mose has 
been placed upon the stand. 

“Fight?” asked Mose, apparently 
greatly surprised, ‘What fight?” 

“You know very well what fight is 
meant,’’ said counsel. ‘“Tell us about it.” 

“T don’t know nothin’ about no fight,” 
insisted the witness. ‘“‘When was it?” 

“See, here, Moses!’’ exclaimed the 
lawyer, “No trifling! The fight day 
before yesterday. You know all about 
it. Tell us—” 

“O, de fight day befo’ yisterday,” 
said Mose. ‘Well, suh, you see I’se 
slept since de day befo’ yisterday, and 
I never kin rickollect anything after 
I’se been asleep.” 

And that was all they could get from 
him. 
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DUCKS’ IDENTITY 


HE bucolic mind moves slowly, 

but it moves in a straight line and 
with considerable momentum. A Mary- 
land lawyer, who came into collision 
with a farmer, did not need to apply 
the rule that mass miltiplied by veloc- 
ity gives the momentum, to calculate 
the force of the shock. 

A man was on trial for stealing a 
farmer’s ducks. The farmer swore point 
blank against the prisioner. 

“How do you know that they are your 
ducks?” asked the prisoner’s counsel. 

“T should know them ducks anywhere,” 
answered the farmer, and then he de- 
scribed their peculiarities. 

“But these ducks,”’ said the counsel, 
“are not a rare breed. I have some like 
them in my own yard.” 

“Very likely, sir,’ answered the 
farmer; “‘those that feller stole are not 
the only ducks I have had stolen 
lately.” 

“Call the next witness!” exclaimed 
the lawyer. 


THE FIRST WOMAN LAWYER IN 
ITALY 


HE council of lawyers at Rome, by 

a close vote, have admitted to 
their profession Signorina Teresa Lab- 
riola, a member of a family noted for 
those in it who have been distinguished 
in science and literature, says the Out- 
look. While it is true that her position 
as the first woman in Italy to be ad- 
mitted to practice at the bar can be 
rendered of no avail by the supreme 
court, should it so decide, such action 
by the court seems far less likely in 
this case than in a previous one, as the 
present applicant has doubly won her 
right to admission, having gained her 
laureate of doctor of laws at the uni- 
versity of Rome, and having passed 
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every examination required of men, 
Signorina Labriola’s motive in entering 
the profession should also be recorded, 
She says: “I shall throw myself hear 
and soul in to every case where the y"». 
verbial woman is at the bottom of it.” 





SUGGESTING A PATRIARCHAL 
REGIME 


RATHER unusual event occurred 

in Australia this summer, when a 
case came before Chief Justice Sir 
Stephen Parker in the Kalgoorlie cir. 
cuit of the Australian Supreme Court, 
one of his sons appearing as Crown Prog. 
cutor and another son as counsel for 
the defendant. The case in which they 
were engaged, says the Daily News of 
Perth, W. A., “‘lasted about two hours 
and three-quarters, during which period 
His Honor was not troubled with lively 
exchanges between the opposing advo- 
cates, nor called upon to decide any 
knotty point that one might have raised 
on the other. The way in which Mr. 
Hubert Parker pleaded the cause of his 
client against the array of evidence ad- 
duced by Mr. Frank Parker, the Crown 
Prosecutor, won the day.” 





ACTIVE PERSUASION 


N old clergyman who formerly 
lived in Maine was remarkable 
for his eccentric ideas and sayings. 

At one time there had been an affray 
among some men in his neighborhood 
and one of them was hurt. A trial took 
place, and the old clergyman, who had 
seen the fight, was called as a witness. 

‘What was Morgan doing?” was the 
first inquiry. 

“Oh, he was slashing around,” replied 
the old man. 

“Well, sir, what is that?” 

“He was just knocking about him 
here and there.” 
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“Now, sir, tell us plainly what did he 
do to this man?”’ asked the lawyer, with 
a note of vexation in his voice. 

The clergyman thought a moment, 
and then answered slowly: — 

“Why, he enticed him.” 

“Enticed him! How?” 

“He enticed him with a crowbar. 
He used the crowbar to persuade the 
man, to entice him; and by a series of 
pokes and blows he succeeded,” con- 
cluded the reverend gentleman. 





PROMPT JUSTICE 


HE following is related of a good 
justice of the peace in Massachu- 
setts in Colonial times. 

On a cold night in winter a traveler 
called at his house for lodging. The 
ready hospitality of the justice was 
about being displayed, when the stranger 
unluckily uttered a word which his host 
considered profane. 
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Whereupon he informed his guest 
that he was a magistrate, pointed out 
the nature of the offense, and explained 
the necessity of its being expiated by 
sitting an hour in the stocks. 

Remonstrance was unavailing, for cus- 
tom at that time allowed the magistrate 
to convict and punish at once, and in 
this case the magistrate acted as ac- 
cuser, witness, jury, judge and sheriff, 
all in one. 

Cold as it was, the worthy justice, 
aided by his son, conducted the traveler 
to the place of punishment, an open 
spot near the meeting-house where the 
stocks were placed. Here the way farer 
was confined in the usual manner, the 
benevolent executor of the law remain- 
ing with him to beguile the time of its 
tedium by edifying conversation. 

At the expiration of the hour, he was 
reconducted to the house, and hospit- 
ably entertained until the next morn- 
ing, when the traveler departed. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 





USELESS BUT ENTERTAINING 


Judge Locke, Presiding Judge of the Federal 
Court, First District of Florida, was annoyed at 
seeing one of the attorneys, attendant upon a 
sitting of the court, put his feet upon the desk 
in front of the one at which he was seated. 

“Marshal,” roared his Honor, “you will 
oblige me by identifying the legs to which those 
feet belong.” — Judge. 





A lawyer was defending a burglar accused of 
housebreaking. ‘‘I submit, your Honour,” he 
concluded, ‘‘that my client did not break into 
the house at all. He found a window open, 
merely inserted his arm and removed a few 
articles. Now, my client’s arm is not himself, and 
I fail to see how you can punish the whole per- 
son for an offense committed by one of his limbs 
only.” 

“That argument,” said the judge gravely, 


“fs well put. Following it out logically, I sen- 
tence the prisoner’s arm to twelve months’ 
imprisonment. He can accompany it or not 
as he chooses.” 

Whereupon the prisoner smiled, and with his 
lawyer’s aid unscrewed his cork arm, and leav- 
ing it in the dock, walked out. 

— London Law Notes. 





The District Attorney of the District of Col- 
umbia announced recently that the smashing 
of straw hats after the fifteenth of September, 
because they are out of season, would have to 
stop, for, “If this idea of smashing a man’s hat 
because he chooses to ignore fashion’s edict 
were carried out a man who chose to wear low 
shoes might have his legs broken.” 

And any old lady who showed herself too 
decided about matters of costume might be 
in danger, we presume, of having her will broken. 
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Monthly Analysis of Leading Legal Events 

The professional organizations during 
the month just ended have furnished 
more significant devolopments than the 
national Administration or Congress. 
This is seen, for example, in the case of 
workmen’s compensation, the proposed 
federal act having failed to receive the 
support of both houses of Congress, but 
the subject being more nearly in a com- 
pleted state than at any previous time 
through the co-operation of the three 
most important bodies which have had 
the matter of uniform acts under con- 
sideration, namely, the American Bar 
Association, the Commissioners on Uni- 
form State Laws, and the National Civic 
Federation. A basis of uniformity for 
future legislation is now available and no 
state contemplating the adoption of a 
statute or the revision of an existing one 
can afford to ignore it. It is to be hoped 
that the recent action of the American 
Bar Association will bear fruit in national 
as well as in state legislation. 

The greater significance of professional 
as opposed to government activity is 
likewise illustrated in the field of pro- 
cedural reform. Congress failed to enact 
any of the three acts recommended by 
the American Bar Association. Not 
discouraged, however, the Association 
has gone forward with a plan to secure 
the passage, if possible, of federal legis- 
lation for the reform of pleading and 
procedure on the common law side of 
the federal courts. The promulgation 
of the new rules of the Supreme Court 
governing equity procedure is expected 
to assist in the proposed reform of com- 
mon law procedure, and hopes are enter- 


tained that the next session of Congress 
will be more fruitful of legislation helpful 
to the desired reforms. It is also be 
lieved that the Supreme Court rules 
will have a marked effect on reforms in 
the state courts. Not in a long time has 
the outlook for substantial accomplish- 
ment been so encouraging. 

Speakers before the bar associations 
have been emphasizing the fact that 
great political and social changes are 
either impending or in the embryo stage, 
and in this light, possibly, the denuncia- 
tions of the judical recall adopted by 
the American Bar Association and by 
the state bar associations of Minnesota, 
Wisconsin, Kentucky, and West Vir. 
ginia are to be interpreted. It is not 
without significance, however, that a 
small minority in the bar associations 
often comes forward to defend the recall, 
the final action not always being secured 
without debate, even when unanimous in 
form. The passage by the last Congress 
of the joint resolution favoring a con- 
stitutional amendment for the. direct 
election of Senators tends to stimulate 
discussion of these issues of popular 
government, and to deepen the meaning 
of such speeches as Senator Sutherland's 
before the American Bar Association. 

A serious problem of state legislation 
has been solved by the proposed uniform 
act respecting the evasion of marriage 
laws by divorced persons, and several 
other new uniform acts are now ready 
for adoption by such of our more prog- 
gressive states as desire to further the 
movement for uniform state laws. Not 
only is legislation covering such subjects 
as child labor and marriage licenses now 
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possible, but the suggested amendments 
to the Negotiable Instruments act should 
do something toward arresting the 
tendencies toward diverse judicial in- 
terpretations of certain provisions of 
this law. 

In the field of international affairs, the 
action of President Taft in signing the 
Panama canal bill has been widely criti- 
cised as involving a breach of treaty 
obligations. If the Administration erred 
in this respect, it may deserve to be 
congratulated for its victory in pre- 
venting the abolition of the Commerce 
Court, at least till March 4th next. 


Personal 

In addition to those mentioned in the 
July issue of the Green Bag, the honorary 
degree of LL.D. was conferred by the 
University of Michigan, at the celebra- 
tion of the seventy-fifth anniversary of 
its founding, upon Professor Melville M. 
Bigelow of the Boston University Law 
School, and upon Professor Floyd R. 
Mechem of the University of Chicago 
Law School. 


Henry W. Dunn, who has just assumed 
the office of Dean of the Iowa State 
University law school, till lately prac- 
tised law in Boston as junior member of 
a firm doing alargeamount of corporation 
work. Ten years ago he was graduated 
from Harvard Law School, where he was 
a member of Phi Delta Phi fraternity 
and a member of the editorial board of 
the Harvard Law Review. The law 
school to which Mr. Dunn goes has an 
unusually large member of graduates in 
public life, such as, for example, Senator 
Crawford of South Dakota, Senator 
Clark of Wyoming, Senator Kenyon of 
Iowa, Judges McClain, Evans, Deemer, 
and Ladd of the Supreme Court of Iowa; 
Judge Campbell of the Supreme Court 
of Colorado; Judges Haney of the 
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Supreme Court of South Dakota and 
Beard of Wyoming; and C. B. Elliott of 
the Philippine Commission, formerly 
judge of the Supreme Court of Minnesota 
and later Chief Justice of the Supreme 
Court of the Philippines. 


The Senate in August confirmed the 
appointment of Chandler P. Anderson 
as Counsellor to the State Department. 
Mr. Anderson, has held the office 
since the death of Henry M. Hoyt. By 
act of Congress this office is henceforth 
to be filled by Presidential appointment, 
and Mr. Anderson is made practically 
the under Secretary of State. Mr. An- 
derson, who is a member of the New 
York City bar, was one of the counsel 
before the Alaskan Boundary Tribunal, 
and counsel for the State Department 
under Secretary Root and Secretary 
Knox from 1905 to 1910. He has been 
President Taft’s legal adviser in the 
consideration of the British protest 
against free tolls for American vessels 
passing through the Panama Canal. 


Isaac Franklin Russell, Professor of 
Law in New York University for over 
thirty years, and now Chief Justice of 
the Court of Special Sessions of the City 
of New York, has given an interesting 
statement of his impressions of the 
English Courts. In an interview he 
said: “It has been a great delight to 
me to visit the London courts and 
observe at close range the operations of 
the English legal system. First, always, 
we Americans note the presence of trial 
lawyers, holding briefs that are models 
of patient and exhaustive preparation. 
The barristers, disciplined by daily ap- 
pearances in court and prepared to the 
last detail for their forensic labors by 
thorough study, and holding high the 
standard of professional honor, greatly 
expedite the business of the court in dis- 
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posing of the cases on the calendar. In 
New York City we have no trial lawyers 
who specialize in pleading before courts 
and juries. The congestion of cases on 
the calendars of the New York courts 
can best be dealt with, in my judgment, 
by developing at the bar a group of 
specialists in forensic advocacy. This 
will be very difficult, as every young 
lawyer wishes to figure as a leader of the 
bar, at least in the presence of his client, 
and dislikes to be completely obliterated 
by a big wig with whom he is associated.” 





Criminology 

The Governor of New York has ap- 
pointed the three members of the Board 
of Examiners of Feeble-Minded Criminals 
and Other Defectives created by the Bush 
sterilization act, which passed the last 
session of the legislature. The ex- 
aminers are empowered to examine into 
the mental and physical condition, the 
record and family history of the feeble- 
minded, epileptic, criminal and other 
defective inmates of state institutions, 
and one of its members is authorized 
to perform such operation as shall be 
decided by the board to be most effective. 
Only criminals convicted of such offenses 
as convince the board that they are sub- 
ject to “confirmed criminal tendencies” 
come within the operation of the law. 





The Indiana State Reformatory is 
about to establish a psychological labora- 
tory. A laboratory for the psychological 
study of the inmates has been in exis- 
tence in New York State at the Bedford 
Reformatory for Women for over a year. 
Thanks to the generosity of certain 
private citizens who have provided land 
and buildings and funds, the work of the 
department is to be extended. The 
object of the superintendent, Miss Kath- 
arine Bement Davis, is to make a psy- 
chological examination of every criminal 
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after conviction, but before sentence, 
which will enable the court to know 
pretty definitely whether the criminal 
is mentally defective, is capable of reform 
or is apparently incorrigible, so that the 
court may sentence him to the proper 
institution. 





Miscellaneous 


Nineteen lawyers have been disbarred 
in New York City, borough of Man- 
hattan, since the first of the year, and 
the cases of thirty-three more are before 
referees appointed by the Appelate 
Division of the Supreme Court. More 
than 200 complaints against other law- 
yers have been filed with the counsel for 
the grievance committee of the New 
York City Bar Association, some of 
which have been acted upon. 





New rules for equity practice in the 
federal courts will be promulgated by 
the Supreme Court of the United States 
when that body reconvenes in October. 
It is believed that the new rules will be 
almost of a revolutionary character and 
will materially expedite business in the 
courts. Chief Justice White made up 
his mind soon after he became the head 
of the Court that this revision would be 
undertaken, and while the judicial de- 
partment and the executive department 
are absolutely independent each of the 
other, it is well known that President 
Taft not only has encouraged the re- 
vision but has been helpful in more ways 
than one as the work has progressed. 





The Eighteenth Annual Convention 
of the Commercial Law League of 
America was held in Colorado Springs, 
July 23-25. The address of welcome 
was delivered by Governor John F. 
Shafroth of Colorado, and the annual 
address by Hon. Rosseau A. Burch, 
Associate Justice of the Supreme Court 
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of Kansas. The reports of the respective 
committees showed the accomplish- 
ment of substantial results. Much 
time was devoted to the consideration 
of the report of the committee to correct 
abuses in the bankruptcy practice. 
Canons covering the ethics of such prac- 
tice were adopted as drawn by the 
American Bar Association. 





International Law 

The sessions of the International 
Conference for the Unification of Laws 
of bills of exchange, which had been 
sitting at The Hague since June 15, came 
to an end on July 23. An agreement 
for the introduction of a uniform law 
governing bills of exchange was signed 
by twenty states, but neither Great 
Britain nor the United States were 
among the signatories. 





The twenty-seventh session of the 
Institut de Droit International, was held 
at Christiania Aug. 24-31, the United 
States being represented by Dr. James 
Brown Scott and Prof. George Grafton 
Wilson. M. Delapradelle brought for- 
ward a motion, which was carried by a 
large majority, in favor of the exemption 
from capture of private property at sea. 
Dr. Scott’s proposal for the creation of 
a permanent Court of Arbitration was 
adopted with some reservations, the 
question of its constitution being held 
in obeyance. A discussion of a report 
on the work of the relation of the Institut 
to the international law division of the 
Carnegie Peace Foundation resulted in 
the Institut accepting the position of 
conseiller général to that division, delega- 
ing its functions as such to a representa- 
tive committee consisting of Prof. Hol- 
land, Dr. Lammasch, and six others. 
The Institut decided to hold the next 
session in the autumn of 1913, at Oxford. 
Professor Holland was elected President. 


Bar Associations 

Colorado.— The fifteenth annual meet- 
ing of the Colorado Bar Association was 
held at Colorado Springs July 12-13. 
Henry C. Hall delivered the president’s 
address and Justice Harry Olson of the 
Chicago Municipal Court presented the 
annual address, dealing with that court. 
Other addresses were: “Criminal Pro- 
cedure,’ by Thomas Ward, Jr., Denver; 
“The Court of Commerce,” by Judge 
Julian W. Mack; “Civil Procedure,” by 
John H. Denison, Denver; ‘“‘Water Pro- 
cedure,” by S. G. McMullin, Grand 
Junction. The officers .elected were: 
president, Harry N. Haynes, Greeley; 
first vice-president, Charles C. Butler, 
Denver; second vice-president, Alva B. 
Adams, Pueblo; secretary-treasurer, W. 
H. Wadley, Denver. 





Kentucky. — At the eleventh annual 
meeting of the Kentucky State Bar 
Assocation, held at Louisville July 10- 
11, the president’s address was delivered 
by John Bryce Baskin of Louisville. 
Papers were read by L. C. Willis of 
Shelbyville, on “Some Great Lawyers 
of Kentucky,” by Judge Robert H. 
Winn of the Kentucky Court of Ap- 
peals on ‘Courts of Last Resort,’ by 
Judge Charles Kerr on ‘Responsibilities 
of Officers and Directors of Private 
Corporations,” by Malcolm Yeaman, 
on “Kentucky Criminal Law and its 
Codification,” and by Judge Alex. P. 
Humphrey of Louisville, on ‘“The Su- 
preme Court of the United States, 
October Term, 1911.” Hon. John May- 
nard Harlan of Chicago delivered the 
annual address, on ‘‘New Nationalism 
and New Statehood.” A_ resolution 
was adopted opposing the recall of 
judges. These officers were elected: 
president, Justice Robert H. Winn, Mt. 
Sterling; vice-presidents, S. Y. Trim- 
ble, Hopkinsville; J. C. Simms, Bowling 
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Green; C. R. Carden, Mumfordville; 
Alex. P. Humphrey, Louisville; Denis 
Dundon, Paris; D. C. Lee, Covington; 
J. H. Jeffries, Pineville; treasurer, W. 
W. Crawford, Louisville; secretary, R. 
A. McDowell, Louisville; executive com- 
mittee, John K. Todd, R. E. Simmons, 
James M. Yeaman, E. L. Hutchinson, 
and Judge W. P. Sandidge. 





Minnesota. — The annual meeting of 
the Minnesota State Bar Association 
was held at Minneapolis, Aug. 19-21. 
In his presidential address, Cardenio A. 
Severance of St. Paul criticized super- 
ficial attacks on the courts by writers 
and politicians, favored higher salaries 
for federal judges, and found fault with 
the law that prevents judges, unlike 
Congressmen, from practising law while 
holding office. 

The report of the committee on work- 
men’s compensation was presented by 
H. V. Mercer of Minneapolis, its chair- 
man. Mr. Mercer estimated that in 
Minnesota 15,000 industrial workers 
are injured each year. He declared the 
present system of compensation obsolete, 
and contrasted the progress made in 
foreign countries with the slow progress 
in the United States. 

The report contained a proposed 
statute similar in many respects to the 
bill presented to the last legislature. 

Walter George Smith of Philadelphia 
described the work of the Uniform State 
Laws Commissioners. 

Seth Low of New York City delivered 
the annual address, on the subject of 
“‘Workmen’s Compensation.” He urged 
the desirability of having the work- 
men’s compensation acts uniform, as 
otherwise they would have a tendency 
to tempt the states to compete with with 
one another in making the laws less 
stringent so as to encourage the em- 
ployers to locate within their borders. 
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John Jenswold of Duluth led the dis. 
cussion in favor of the judicial recall, 
while Lorin Gray of Mankato argued 
against it. Mr. Jenswold declared that 
the United States Supreme Court had 
been active in politics and that, there. 
fore, the recall was an essential rem- 
edy. Mr. Gray, on the other hand, 
described the recall as pernicious in the 
extreme. 

A vote on the question resulted as 
follows: 14 for and 61 against the 
recall of judges and 8 for and 62 against 
the recall of judicial decisions. 





Tennessee. — At the thirty-first annual 
meeting of the Tennessee Bar Associa- 
tion, held at Knoxville, July 10-11, the 
annual address, by President L. D. 
Smith of Knoxville, was devoted largely 
to a review of national legislation and 
a discussion of judicial decisions in state 
and national supreme courts. Other 
addresses were : “Highways and Legis- 
lation,” by N. B. Morrell of Knoxville; 
“Courts and Legislation,’ by Prof. 
Roscoe Pound of Harvard University; 
“Inventions and Investors,” by Cyrus 
Kehr of Knoxville; ‘‘Code of Ethics and 
Its Enforcement,’ by Alexander H. 
Robbins of St. Louis; ‘“The Primary, 
Initiative, Referendum and Recall,” by 
Noble Smithson of Knoxville; ‘‘Reform 
and Uniformity of Judicial Procedure,” 
by Thomas W. Shelton of Norfolk, Va.; 
“Husband and Wife in the Fifteenth 
Century,” by Judge C. W. Turner, 
University of Tennessee; and ‘‘Chimney 
Corner Law,” by Col. William A. Hen- 
derson, Knoxville. The officers elected 
are: president, Albert W. Biggs, Mem- 
phis; vice-presidents, Sam S. Williams 
of Johnson City, R. F. Spraggins of 
Jackson, and Judge Joseph C. Higgins 
of Fayetteville; secretary and treasurer, 
Charles H. Smith of Knoxville (re- 
elected). 
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West Virginia. — The twenty-eighth 
annual meeting of the West Virginia 
State Bar Association was held at Graf- 
ton, W. Va., July 24-26. The annual 
address of the president, Federal Judge 
B. F. Keller, dealt with ‘The Juris- 
diction of the Federal Equity Courts 
as Affected by State Statutes.” A 
manifesto unqualifiedly adverse to the 
recall of judges was adopted. The 
annual address was delivered by Prof. 
John Wurtz, of Yale Law School, on 
“The Jury System Under Changing 
Social Conditions.’”” The election of 
officers resulted: president, William G. 
Matthews, Charleston; vice-presidents, 
S. D. Bruce Hall, Hugh Warder, E. G. 
Nuckolls, Reese Blizzard, George S. 
Wallace, and Benjamin Daily; secretary, 
Charles McCamic, Wheeling; treasurer, 
C. A. Kreps, Parkersburg; executive 
council, Henry M. Russell, Wells G. 
Koontz, W. W. Brannon, B. M. Ambler, 
and W. P. Willey. 





Wisconsin. — A resolution approving 
the American Bar Association report 
denouncing the recall of judges by 
popular vote, was unanimously adopted 
by the Wisconsin State Bar Association 
at a meeting held in Milwaukee Aug. 
28. The officers were re-elected, as 
as follows: president, John M. Olin of 
Madison; vice-presidents, Thomas M. 
Kearney, Racine; John F. Harper, Mil- 
waukee; Fred Beglinger, Oshkosh; E. 
G. Nash, Manitowoc; J. W. Murphy, 
Platteville: J. E. McConnell, La Crosse; 
B. B. Park, Stevens Point; Spencer 
Haven, Hudson; J. W. Claney, Stough- 
ton; O. E. Clark, Appleton; George B. 
Hudnall, Superior; A. E. Matheson, 
Janesville; Judge Martin L. Lueck, 
Juneau; S. H. Cody, Green Bay; M. 
Barry, Phillips; G. D. Jones, Wausau; 
S. N. Marsh, Nielsville; Daniel H. 
Grady, Portage; Judge James Wick- 


ham, Chippewa Falls, and J. B. Fair- 
child, Marinette; secretary, Adolph A. 
Kanneberg, Milwaukee; treasurer, John 
B. Sanborn, Madison. There was no 
special business before the association, 
it being dispensed with in order not to 
interfere with the convention of the 
American Bar Association. 





Obituary 

Beckwith, Judge James R., prominent 
in New Orleans, died Aug. 8, in that 
city, aged 79. He was a native of 
Philadelphia. He was United States 
Attorney under Grant’s administration, 
being peremptorily removed from office 
by Grant just as he was about to put 
one Casey, Collector of the Port of New 
Orleans and closely related to Grant by 
marriage, on trial in the “whiskey ring”’ 
cases. 

Blair, Associate Justice Charles A., of 
the Michigan Supreme Court, who died 
in Lansing, Mich., Aug. 30, was ap- 
pointed to the Supreme Court in 1904 
to fill a vacancy. Before that he 
was Attorney-General of Michigan. 


Frazee, Judge W. D., United States 
Attorney for the northern district of 
Mississippi, died at Okolona, Miss., Aug. 
16. 

French, William B., who died in 
Boston Sept. 8, was a charter member of 
the Boston Bar Association. For a 
number of years he was a lecturer on 


insolvency law at the Boston University 
Law School. 

Hartwell, Alfred Stedman, former Chief 
Justice of Hawaii Supreme Court, died 
at Honolulu, Aug. 30. He was a grad- 
uate of Harvard Law School, class of 
1858, and practically all his professional 
life was spent in Hawaii. 

Heath, Herbert M., who died in 
Augusta, Aug. 18, was the acknowledged 
leader of the Maine bar. He had an 
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enormous law practice, and was con- 
sulted frequently as an expert in the 
subjects of street railways and municipal 
waterworks. He had several times de- 
clined an appointment to the bench. 
He was an able orator. Governor 
Plaisted said of him: “Herbert M. 
Heath was one of Maine’s greatest 
lawyers. He measured up intellectually 
with the ablest menof the wholecountry. 
His death is a distinct loss to the state. 
Here in Augusta, we who knew him best 
loved him for the many excellent quali- 
ties of heart which he possessed and 
admired him for his brilliancy of in- 
tellect. He was, moreover, an honest 
man and a most loyal citizen.” 

Herron, John W., father of Mrs. 
William H. Taft, died Aug. 5 at his home 
in Cincinnati, aged 85. Mr. Herron 
was one of Cincinnati’s most prominent 
lawyers until he abandoned the practice 
of law a few years ago. He was one of 
the most prominent members in the 
deliberations of the Ohio constitutional 
convention of 1872. Under President 
Harrison Mr. Herron became United 
States Attorney for the southern district 
of Ohio and served in that capacity 
for four years. 

Koon, Martin B., distinguished law- 
yer, business man and worker for civic 
betterment in Minneapolis died Aug. 
20. He was county attorney from 1870 
to 1874 and judge of the fourth judicial 
district of Minnesota from 1883 to 
1886. 


Miller, T. Scott, of Dallas, Tex., 
former general attorney for the Missouri 
Kansas & Texas Railway, died at his 
summer home in Michigan Aug. 3. He 
was a native Louisianian, and was grad- 
uated from Harvard College and Har- 
vard Law School, going to Dallas in 
1876 to practise law in partnership 
with Judge Seth Sheppard and later 
with Col. W. Leake. Judge Miller was 
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made dean of the law department of 
the University of Texas in 1896. It 
was said of him, before his health be. 
came impaired, that he enjoyed the 
largest civil practice in Texas. 


Parker, Judge Luman F., of Vinita, 
Okla., former federal judge of the 
northern district of the Indian Terri- 
tory, died Aug. 14 in St. Louis. Judge 
Parker was one of the ablest jurists in 
in the state. 


Simpson, R. T., Associate Justice of 
the Alabama Supreme Court, died Aug. 
12 of bronchitis in a New York hospital. 
He was educated at Princeton and fought 
in the Confederate army. He had served 
in both houses of the state legislature. 


Stringfellow, Col. Charles S., for many 
years one of the most distinguished 
attorneys of Richmond, Va., died Aug. 
11, in his seventy-sixth year. He 
retired in 1908. 


Stripling, Col. Joseph N., former 
United States Attorney for the southern 
district of Florida, died Aug. 16 in 
Hendersonville, N. C., whither he had 
gone from Jacksonville in search of 
health. 

Sweeney, Judge Edward, superinten- 
dent of the United States Mint at San 
Francisco, died Aug. 17. He had been 
county attorney and judge of the 
Superior Court. 

Toney, Sterling B., former judge of 
the chancery court at Louisville, Ky., 
died in that city Aug. 22. He had 
practised law both in Alabama and in 
in New York, being elected to the 
legislature of both states. He was elected 
judge of the Kentucky Court of Appeals 
in 1904, but declined and moved to Den- 
ver, where he became a leading figure. 

Walling, Stuart Douglas, Justice of 
the Colorado Court of Appeals, died 
at Denver Aug. 22. He was a former 
law partner of Governor Shafroth. 
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knowledge or inquiry in proper quarters. 


character or ability of the applicant. 





THE GREEN BAG’S SELECT LIST 


OF LAWYERS ENDORSED AS OF GOOD STANDING 


This list provides our professional readers with a directory of lawyers in good stand- 
ing who may be relied upon to handle business at a distance in a satisfactory manner. In 
each case the lawyer or law firm named has our endorsement, based either upon direct 


Applications for listing will be promptly acted upon, the period required for inquiry 
into the applicant’s standing not ordinarily exceeding two weeks. The privilege is reserved 
of declining any application without explanations. 
necessary information has not been secured, and must not be construed as reflecting on the 


Such declination merely implies that 


THE GREEN BAG 














Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 


Alaska 


Maine Portland 
HARRY L. CRAM 
Corporation and General Practice 


85 Exchange Street 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 


Washington 


Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 





London 


England 
RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York, 
United States Fidelity and Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘Rubinstein, London” 


England London 
MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: “‘Threefold London.” Western Union Code. 








Florida 
JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Illinois 


Tampa 





Chicago 
MILLER & SMITH 
Practice in all State and Federal Courts 
Suits against United States. Patent Litigation. 
Monadnock Block 





Massachusetts 
ACHORN & BATES 
Attorneys-at-Law 
Probate, Collections and General Practice 
906-908 Kimball Building 
Edgar O. Achorn 


Minnesota 


Boston 


Sanford Bates 





Minneapolis 
DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 





Patterson and Passaic 


BILDER & BILDER 


New Jersey 





Romaine Bldg. 150 Second St. 
m= Lawy ers Passaic 
New York Buffalo 


FREDERICK O. BISSELL 


Attorney and Counsellor-at-Law 
26-27 Dun Building 





Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 
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